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JUDICIAL INDEPENDENCE AND THE USE
OF ARTIFICIAL INTELLIGENCE IN COURTS

The relevance of the topic of this research lies in the lack of
legal papers on the questions of using computer technologies in
judicial proceedings. As artificial intelligence (Al) systems con-
tinue to advance, there is a growing need to address their potential
impact on judicial principles. Various countries try to implement
Al technologies in judicial dispute resolution, these processes are
progressing intensively, but there is still a significant gap in the
existing legal literature on this topic.

The subject of this paper is the impact of Al systems’ use
in courts on judicial independence. The purpose of the study is
to examine the implications of Al technologies on judicial inde-
pendence and explore how adherence to specific criteria can help
maintain the autonomy of the judiciary in the digital age.

D.0. DROZD, The topic of this research is highly novel due to the nonexis-
Attorney, independent researcher  t€n1C€ Of legal papers dedicated to the problem of this study. While
(Izmit, Turkey), many scholars are focused on judicial independence, considering

e-mail: danildrozd3@gmailcom 1t @ crucial principle for the rule of law, there is a growing number

of researchers analyzing the implementation of Al technologies in
court. However, these scientific works primarily concentrate on the ways of possible using Al
systems in courts and other general questions. However, there are only a few papers devoted
to the analysis of legal risks associated with the use of Al systems in courts. This work is the
first one that opens the door to further discussions on the assessment of judicial independence
in Al-assisted proceedings.

The research methods used in this paper are typical for legal studies. By analyzing the
relationship between Al technologies and judicial independence, this research seeks to shed
light on the potential challenges that arise from the integration of such computer systems into
judicial systems. The current work addresses different approaches to defining key features of
judicial independence and then proposes a list of specific criteria necessary to ensure judicial
independence when utilizing Al systems.

The key conclusions of this research contribute to the scholarly discussion on judicial inde-
pendence criteria and provide two new specific criteria for Al-assisted proceedings. The author
suggests that adhering to this list of specific criteria can provide independence for Al systems
themselves and for judicial systems in general. By exploring the criteria for safeguarding ju-
dicial independence in the context of implementing Al technologies, this article aims to offer
valuable insights and recommendations for policymakers and stakeholders.

Keywords: artificial intelligence, judicial independence; Al in courts; digital courts; in-
dependence of courts.

Introduction

Almost every sphere of our day-to-day life is subject to constant changes due to digitalization.

The judicial sphere is not an exception. Enthusiasts from all over the globe launch various
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projects in order to implement artificial intelligence technologies into judicial decision-making.
Research by Oliveira, Silva Gomes, Enes et al. suggests, while studies on the public use of
artificial intelligence (AI) generally are on the rise, there is still a lack of such research papers
in the field of justice.!

Digital technologies help judicial systems operate more efficiently and be more convenient
for the parties to a case. It is undeniable that videoconferences, for instance, make participation
in court proceedings cheaper and easier especially when the parties of a dispute are located
remotely from a court. However, not every modern technology brings only positive effects to
judicial proceedings. While Al technologies have been integrated into the judicial sphere in
various countries during the last decade, there are many concerns on this issue, which are not
sufficiently covered in legal papers. This article aims to analyze the fate of judicial independence
in the digital age and determine whether it is possible to secure judicial independence in the
case of using Al systems to decide cases in courts or to assist judges to do so.

Al systems may be used in legal proceedings in various ways. Firstly, courts can use these
technologies to assist judges in finding proper precedents, checking whether legal acts and
precedents were abolished or amended, checking the correctness of parties’ legal positions
from the point of view of actual court practice, translating written evidence and oral statements
from foreign languages, evaluating evidence, preparing the drafts of judicial acts and so on.
Secondly, when it comes to deciding cases by Al systems, these systems may be empowered
to partly replace judges in easy cases in the courts of first instance. Such “computer-judges” are
intended to analyze the arguments and evidence of the parties to a case, then reach a decision,
and prepare its text in a human-readable format. So, there are numerous possible ways to use
Al in courts, but in this article, we will explore the question of judicial independence in general
without separation on different Al system types.

This paper begins by establishing the need to define the concept of judicial independence.
After that, we analyze the list of criteria that help to assess the level of judicial independence
in a specific jurisdiction. Then we rewrite these criteria to make them applicable to Al-assisted
proceedings. Finally, we propose two additional criteria which are needed to safeguard judicial
independence with the use of Al systems.

Main Provisions

Starting with the role of judicial independence, we revealed that the most important effect of
this principle is the protection of judicial systems from undue influence by the government. Other
branches of a government should not influence the work of judges, so the principle guarantees that
judges cannot be coerced by powerful political actors to make decisions against their will and their
understanding of proper judicial proceedings. Meanwhile, judicial independence also protects courts
from other actors who may have interests in a particular case; however, the majority of scholars
emphasize political protection as a primary objective. Thus, the definition of judicial independence
demonstrates that this judicial principle safeguards judges from any external influence and provides
them with confidence that they cannot be penalized for their decisions.

There are a number of criteria that enable to estimate whether a judicial system is
independent or not. This paper provides an analysis of different approaches to this issue, and
then proposes a list of the seven most valuable criteria of judicial independence. These criteria
are simultaneously the steps that need to be taken in order to achieve judicial independence.

The criteria which were originally described for ordinary judicial proceedings are applicable
to Al-assisted proceedings as well, but with slight adaptation. However, to safeguard judicial
independence in courts equipped with Al systems, two more criteria should be considered in
addition to the seven general criteria. These additional criteria designed by us aim to protect the

'de Oliveira L.F., da Silva Gomes A., Enes Y., Castelo Branco T.V., Pires R.P., Bolzon A., Demo G.
Path and future of artificial intelligence in the field of justice: A systematic literature review and a research
agenda // SN Social Sciences. 2022. No. 2 (9), 180. P. 2.
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independence of Al systems from judges, judicial clerks, and other specialists involved in creating
and maintaining Al products for dispute resolution. Using nine mentioned criteria altogether shall
constrain external influence on decision-making and enable judicial systems to operate properly
and lawfully. As the author believes, such Al systems shall align with the definition of judicial
independence, and their use will not jeopardize the principle of judicial independence.

Materials and Methodology

In this paper, the results of in-depth research by different scholars on the topic of judicial
independence were used. These results were analysed, interpreted, and adapted in order to be
applicable for Al-assisted proceedings. The author employed typical legal research methodol-
ogy, which involved a systematic analysis of the concept of judicial independence. The initial
step was to define and understand the principle of judicial independence and its role. The paper
then focused on exploring the reasons why judges and courts should remain independent and
who may seek to influence them.

Overall, the methodology of this paper involves a comprehensive examination of the vari-
ous aspects of judicial independence, considering its role in the digital age, and its significance
in protecting judges, courts, and Al systems.

Research Results
1. The Role of Judicial Independence

In order to analyze the destiny of judicial independence in the digital age, the primary task
is to define this principle itself. The current part of the essay is devoted to the role of judicial
independence.

When we think about the concept of the independence of judges, what do we usually
envision as its foundation? Why should judges be independent? It seems obvious that the lack
of dependency allows judges to make the right decisions (as long as judges sincerely believe
in them) without fear about what someone would think or do after the announcement of a
decision. In this context, it is essential to identify the actors — judicial independence is usually
understood as independence from whom or what??

The main actors, who might be interested in influencing judges, can be categorized into
the two main groups, namely a government and a society. A society includes the parties of a
judicial dispute, and other private citizens and companies. In other words, these two groups can
be named as “political pressures” and “other pressures”.’

The independence from a corresponding government is of high importance and the
most difficult to achieve. A fundamental work on judicial independence, written by Tom S.
Clark, begins with a thesis that the separation of powers is the most significant feature of the
Constitution of the USA and probably the most valuable contribution of it to the democracy
throughout the world.* Other scholars underline that the separation of powers enables judges to
act fearlessly, independently, and effectively.’ The separation of courts from politics serves as a
key to distinguish advanced countries and market-based democracies from failed democracies
with a high level of corruption and from authoritarian regimes.®

*Burbank S.B. Judicial Independence, Judicial Accountability & Interbranch Relations // Daedalus.
2008. No. 137 (4). P. 17.

*Meron T. Judicial Independence and Impartiality in International Criminal Tribunals // The American
Journal of International Law. 2005. No. 99 (2). P. 359.

‘Clark T.S. The limits of judicial independence. Cambridge University Press. 2010. P. 1.
*Kaufman I.R. The essence of judicial independence // Columbia Law Review. 1980. No. 80 (4). P.671.

®Posner E.A., Yoo J.C. Judicial Independence in International Tribunals // California Law Review.
2005.No.93 (1).P. 12.
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At the same time, even in the USA courts are partly dependent from other government
bodies. Firstly, this dependency lays in the field of bringing judicial decisions into effect
because executive powers choose whether and when to take actions to enforce judicial
decisions.” Secondly, the United States Congress controls at least the budget, the structure,
and the jurisdiction of courts.® However, the both cases are not the most dangerous ones. It is
usually believed that such dependence between different branches of a government is a good
thing tlglat — if made wisely — creates a balanced system and prevents the tyrannical abuse of
power.

The most harmful form of a government’s influence is direct orders to judges to decide a
specific case in a specific way. This phenomenon is usually called as “telephone justice”.!
This way of disturbing judges is perfectly known in undemocratic societies, where judicial
independence from politics is often more declarative rather than real. In such jurisdictions,
judicial independence, even if it is mentioned in legal acts, is much more associated with
independence only from a society and from the parties of disputes, in particular.

Independence from ordinary people seems to be an easier task. This task includes
safeguarding judges mainly from the following two factors: positive influence (corruption) and
negative influence (criminal threats to judges, their relatives, and their property). We suppose
that in countries with relatively low criminal rates, to the contrast to undeveloped countries, these
threats can be almost eliminated by corresponding states, since the states have a monopoly on the
legal use of force and the states are highly interested to be the ones who fully control the judicial
system of a country.

At the meantime, independence both from political and other pressures has a critical
importance due to a number of reasons. To begin with, judicial independence enables laymen
to believe that their potential disputes can be resolved fairly. Public respect for the judicial
system of a country motivates people, companies, and public actors to bring their disputes
into the courts and resolve it in a civilized manner. That makes judicial independence a highly
important feature of the rule of law.!! Next, the independence of the judicial branch of a
government makes the regulations and the precedents of a corresponding jurisdiction more
valuable. The decisions of independent judges are more predictable because they honestly rely
on law familiar to the society.!'? Otherwise, unfair courts and unpredictable regulations would
lead market actors to protect themselves via other tools, making contract prices higher and
decreasing the level of investment attractiveness.'* The last but not the least is that independent
courts protect individual rights from governments which allegedly overstep their authority.
Only independent judges are empowered to make a government be consistent with its nation’s
laws,!* enabling regular citizens and opposition leaders to challenge the decisions and actions
of government officials.!

Allin all, it seems that the main role of judicial independence is to provide a protection to
Jjudges from the other branches of a government. As we can see in various legal papers on this
topic, the concepts of separation of powers and of judicial independence are quite often linked

"Clark T.S. P.2.

8Ibid.

°Kaufman I.R. The essence of judicial independence. P. 671.

°Clark T.S.P. 7.

UMeron T. P. 359.

1bid.

BGewirtz P. Independence and accountability of courts / China Law Review. 2005. No. 1 (1). P. 11.
“Meron T. P. 360.

SHilbink L. The origins of positive judicial independence // World Politics. 2012. No. 64 (4). P. 587.
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to each other, and the latter is usually described as the integral part of the former.!® Moreover,
some scholars use the word “autonomy” as the contextual synonym of “independence”!’
that leads us to the clear understanding of judicial independence as a political characteristic'®
rather than a safety feature against regular citizens. And even the development of judicial
independence is linked by some authors to political grounds like the will of ruling regimes to
protect themselves after predicted turnover.'

However, the function of this principle to safeguard judges from a society still exists to
some degree because corruption and other threats from interested persons and powerful actors?
are not abolished.

2. The Definition of Judicial Independence

According to Michael D. Gilbert, judicial independence is a condition when judges cannot
be penalized by other actors for their official decisions and judges know that they cannot be
penalized.?! “Other actors” were identified by the author in his article widely, including political
powers, interest groups, parties to a case, and even other judges, meaning also independence of
individual judges, not only the independence of the judiciary in general.?? Speaking of judges’
knowledge on their safety, Irving R. Kaufman also underlined the importance of judges being
assured that their decisions cannot “lead to personal punishment”, unless a serious offense was
committed.?

Professor Paul Gewirtz defines judicial independence as an ability to resolve disputes “in
a lawful and impartial manner, free from” external influence and any improper control.?* A
similar definition is given by Jeffrey L. Dunoff and Mark A. Pollack: the judges’ freedom to
decide cases “free of outside influences”.?

Bearing in mind that the majority of researches understand judicial independence in
a political way, it seems reasonable to describe the phrase as “the ability and willingness of
courts” to resolve disputes lawfully having no undue regard to the opinions of government
actors.”® However, even the authors of this definition mentioned the existence of the other types
of influence: lower courts are dependant, in some legal systems, from higher courts, particularly
when the promotion of judges is controlled by senior judges; and courts may also be influenced
by a corruption.?” At the same time, the independence of supreme courts has the greatest meaning

“Ervin S.J. Separation of Powers: Judicial Independence // Law and Contemporary Problems. 1970.
No. 35 (1). P. 110.

YHilbink L. P. 587.
®Kaufman I.R. Chilling Judicial Independence // The Yale Law Journal. 1979. No. 88 (4). P. 683-684.

YRandazzo KA., Gibier D.M., Reid R. Examining the Development of Judicial Independence // Polit-
ical Research Quarterly. 2016. No. 69 (3). P. 583, 591.

OShapiro M. Judicial Independence: New Challenges in Established Nations // Indiana Journal of
Global Legal Studies. 2013. No. 20 (1). P. 259.

2 Gilbert M.D. Judicial Independence and Social Welfare // Michigan Law Review. 2014. No. 112 (4).
P. 582.

2Ibid. P. 582-583.
BKaufman I.R. Chilling Judicial Independence. P. 690.
#Gewirtz P.P. 11.

BDunoff J L., Pollack M.A. The Judicial Trilemma // The American Journal of International Law. 2017.
No. 111 (2). P. 226.

®Melton J., Ginsburg T. Does De Jure Judicial Independence Really Matter? A Reevaluation of Expla-
nations for Judicial Independence // Journal of Law and Courts. 2014. No. 2 (2). P. 190.

Y'Tbid.
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since they are “the courts of last resort” in most of cases, and the independence of the entire
judiciary is affected by the independence of higher courts.? Thus, political interference is the
most important one because political pressure is the main risk for the independency of higher
courts (and still a risk for lower courts even if there are more dangerous pressure actors for them).

Inlegal literature, it is often distinguished formal (negative or, as it is called in other scientific
papers, de jure®) judicial independence and positive (de facto) independence, where the former
is linked to the guarantees of independence, while the latter refers to judicial behavior.** Formal
independence includes the rules designed for the appointment of judges, their jurisdiction
and discipline, tenure, and the budget of a judicial system.?' Negative independence does not
automatically lead to gaining a positive one; positive independence can be assessed only in
practice during adjudicating cases with political interests in it.*

To sum up, we share a common point of view that judicial independence is equally
relevant for both the judiciary as a whole and individual judges as a part because both should
be safe of “external pressures and of each other”.33 Thus, we propose to understand judicial
independence as the state when courts and individual judges have the ability to decide
cases free from any external pressure with a confidence in their safety from any type of
punishment. This definition implies that both any actor around a specific judge has no power
to somehow influence the decisions of that judge and any actor outside the specific court or
judicial system in general has no power to influence decisions in specific cases or the course of
resolving specific matters in general.

3. Judicial Independence Criteria

In this part, the list of human-judges’ independency guarantees and indicators will be
mentioned in order to provide an opportunity then to decide which of them and in what manner
might be relevant for machine-judges.

Speaking about the possibility of political attacks, J. Melton and T. Ginsburg highlighted
the following provisions: the formal statement of judicial independence; a lifetime tenure
(or, at least, fixed tenure, as others declare®); an appointment process with the involvement
of several various actors or a judicial council; a difficult removal procedure (for example, a
supermajority vote in a legislative body); the limited list of removal conditions; and salary
insulation® (or budgetary autonomy?® in general). We should notice that these guarantees
protect the independence of judges not only from governments but also from ordinary people.
For example, according to Alexander Hamilton, who criticized periodical appointments of
judges, the commitment of appointing powers to the people of a corresponding state would
not be better than committing it to either the executive branch of a government or legislature.?’

Blbid. P. 191.

PRios-Figueroa J., Staton J.K. An Evaluation of Cross-National Measures of Judicial Independence //
The Journal of Law, Economics, and Organization. 2014. Vol. 30, Iss. 1. P. 106-107.

“Hilbink L. P. 587-588.
*'Tbid.
bid.

3Judicial accountability and independence: Independence / Courts and Tribunals Judiciary of the UK.
URL: https://www.judiciary.uk/about-the-judiciary/our-justice-system/jud-acc-ind/independence/  (ac-
cessed: 06.07.2023).

#Rios-Figueroa J., Staton J.K. P. 107.

SMelton J., Ginsburg T. P. 195-196.

*Rios-Figueroa J., Staton J.K. P. 107.

$"Hamilton A. The judiciary department / The Federalist. 1788. No. 78. P. 407.
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Next, the list of measurable criteria should be presented. For these purposes we will mix
several approaches of different scholars with our own views. Accordingly, the criteria, which
can be used for assessing the level of judicial independence, are the following:

(1) the independence of judges® and the judicial structure are formally fixed in a legal act,
which cannot be easily changed (e.g., in the constitution);*

(2) the appointment of judges is not controlled by one powerful politician® (e.g., the pres-
ident, the prime minister, the minister of justice, or the president of the supreme court) and
ideally involves professionals from different legal backgrounds or, at least, from the different
branches of a government;

(3) a lifetime tenure or an appointment for up to a fixed retirement age without renewable
terms*! (including for the presidency at the supreme court) and with a detailed provisions on
situations of changing that age (e.g., whether it should be increased in the case of increasing
ordinary civilians’ retirement age or not);

(4) a removal procedure is tough and relies on the limited list of grounds*, individual
powerful actors cannot remove judges* (the same way as they cannot appoint them — see (2)
above);

(5) the budget of the judiciary should be safe from possibly interested branches and the
salaries of judges should not be reduced* but should be corrected regularly due to the official
rate of inﬂ?tion (or interest-rate alternatively) and should stay adequate in comparison to other
legal jobs;*

(1) automatic or strictly regulated allocation of new cases between judges;*

(1) the transparency of proceedings, including publishing not only motivated decisions it-
self but also dissenting opinions*’ since reasoned decisions, as it is commonly believed, safe-
guard against judicial wrongdoing.*3

As for the transparency, we would like to explain its importance a bit more. Theodor
Meron, who served as a judge for several international tribunals and as a President of some
of it, underlined that both national and international judges for their independence should act
in accordance with the transparency that belongs to the judicial process.* By citing Justice
Cullen, T. Meron stated that judicial arbitrariness is unlikely to have a place when nothing is
hidden from the eyes and ears of laymen.® Thus, the openness of proceedings not only helps
a society to believe in a judicial system but also helps to restrain judges from unlawful actions
which could devastate their reputation.

BMelton J ., Ginsburg T. P. 195-196.

¥Feld L.P., Voigt S. Economic growth and judicial independence: cross-country evidence using a new
set of indicators // European Journal of Political Economy, 2003. No. /9 (3). P. 501.

“Ibid.

“bid.

“Melton J., Ginsburg T. P. 195-196.
BRios-Figueroa J., Staton J.K. P. 116.
“Melton J., Ginsburg T. P. 195-196.
“Feld L.P., Voigt S. P.501.

4Tbid.

“Mbid.

“Meron T. P. 360.

“Ibid.

OSee: Ibid.

Mpago v rocyaapcTso, Ne 2 (99), 2023 21



NMPOBJIEMbI TEOPUW TOCYAAPCTBA W MPABA

Finally, it should be mentioned that there are different approaches to accessing the level
of judicial independency,’! while in this paper, we mentioned just the most popular and the
most important criteria from our point of view. In our believe, these criteria are sufficient to
understand the nature of judicial independence and to move to the major part of the essay,
where we will try to imply and modify these provisions for Al courts.

4. Implementing Judicial Independence Criteria
to Artificial Intelligence Systems

To begin with, from the first look it seems that being independent is an easier task for
machines since they can straightly follow rules. Unlike human-judges, the work of Al systems
can be influenced neither by changing their retirement age or salary nor by gifts or criminal
charges.>> No one can informally call Al system and ask to decide a specific case in a specific
manner. However, we believe that such risks should be mitigated in judicial Al systems as
well, but with a correction due to its mechanical (as an opposite to human) nature.

We propose that implementation of the same criteria of independency as for human-
courts with little corrections will enable to safe judicial independence even in the case of the
use of Al systems in courts.

The first provision remains the same: both judicial independence and the judicial system
structure should be fixed in the main legal acts. In the situation of using Al, this provision means
that guarantees of judicial independence for Al managed cases should be stated in federal laws
(e.g., procedural codes, judicial proceedings regulation, or special Al proceedings acts) and the
application of Al systems shall be mentioned in major legal acts.

The second provision on the appointment of judges shall be transformed slightly. We
propose to extend this provision not only on the development and the implementation of Al
systems but also on the arrangement of the categories of cases to be resolved with the use
of Al All of these steps should be out of the direct control of one political or commercial
actor. It means that, for example, the development of Al system shall be in the hands
of several actors with different interests. Otherwise, we may get imbalanced systems for
credit debt disputes, developed by organisations affiliated with banks; unfair systems for traffic
fines disputes, developed by specialists affiliated with traffic police authorities; and, finally,
pro-prosecution systems for criminal cases, developed without the involvement of attorneys.
Similarly, it should be forbidden to empower one actor (e.g., the minister of justice or the
supreme court) to decide for what cases and in which situations Al systems are applicable.

Next, a fixed tenure shall be implied in this case too. The minimal period of using Al
systems must be specified in advance, it should be sufficient (at least, three years), and it
cannot be reduced without serious legal concerns (about this opportunity see the following
paragraph below). If a legislative body decided to start a five-years experiment on adjudicating
specific disputes with the use if an Al system, this term cannot be reduced later with concerns
like economical inefficiency and so on (which can be only the visible part of real reasons). Such
stability and confidence will assure Al systems’ operators and other involved actors that they
will not lose their positions no matter which decisions their product will create.

The fourth provision, devoted to a removal procedure, is linked to the previous one. The list
of grounds to dismiss Al systems from resolving the specific category of cases should be
published in advance. This list should include only really harmful and unambiguous reasons,
and the dismission of Al system should be in the arms of several actors with different interests
at the time. However, higher courts should have an opportunity to produce interim measures
in the form of the suspension of Al decisions if it can sufficiently violate human rights in a
particular case.

31See, e.g.: Rios-Figueroa J., Staton J K. P. 129-135.
32Shapiro M. P.276-277.
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Then, moving to the criteria of budgeting, we propose to extend this provision. Firstly,
the salaries of personnel involved in the maintenance of judicial Al systems shall not
be reduced and shall be increased the same way as the salaries of other similar specialists
in courts (for judges helping to maintain Al systems — similar to other judges, for technical
specialists and clerks — similar to other technical specialists and clerks, correspondingly).
Unlike ordinary judicial proceedings, in AI managed proceedings, technical specialists play a
much more important role. Technical job here is much more associated with corruption risks
than in ordinary proceedings, where decisions rely only on judges. This is especially true when
it comes to complicated Al systems which resolve disputes itself — in that case judges just help
IT-specialists to design the proper model of resolving cases, while the operation of system in a
particular case is more dependent on clerks and IT-specialists. Secondly, the budget dedicated
to Al systems’ maintenance should stay sufficient, so it cannot be reduced during the same
stated in advance period, and, more importantly, it should be increased due to the growth of the
load of a system or to the growth of electronic component prices.

The sixth provision is probably the easiest one. There should be a detailed regulation on
allocation cases between human-judges and Al systems. No discretion should be left in this
matter. All cases, which are fully consistent with criteria for being resolved by Al systems,
shall be resolved by these systems.

Finally, we come to the transparency of proceedings. For Al-managed proceedings this
provision means that (1) it should be clearly disclosed in the beginning of a case to the
parties and in the decision on a case that Al system is involved and should be described how
(in what part) it is involved; (2) the logic of an Al system’s decision should be described as
far as it is technically possible. The latter highly depends on characteristics of a corresponding
system, but where the transparency is technically possible, it should be provided. For example,
ifan Al system decided that 20% fine is inadequate for a 5-day delay in delivering package, the
system, in the ideal world, should share the citations of judicial acts or legal acts, from where
this opinion has arrived. The same way as reasoned decisions help to protect judges from
wrongdoing, the necessity of providing explanations for Al decisions will safeguard the system
from just typing in preferred results. Nevertheless, Al systems with unreasoned decisions may
also be allowed, but the code of such systems should be a subject to a multi-actor control. In
other words, if not in the decisions of Al systems, then the transparency should be reached
in the code of the systems.

To sum up, all provisions, which were originally created to protect judicial independence
in ordinary proceedings, should be applied to dispute resolution with the use of Al systems, but
after various corrections of these provisions.

However, the list of criteria mentioned above would be incomplete without safeguarding the
independence of Al systems itself. Previously, we indicated provisions, which can guarantee
the independence of involved judges, technical specialists, budgets, and so on, but we still have
not protected the systems itself.

Consequently, we propose to use nine criteria for ensuring judicial independence in Al-assisted
proceedings. The eighth special criterion we propose for such situations is the protection of
information from secret intervention from technical specialists, judicial clerks, and judges. This
criterion means that nobody should have access to silently modify the results of Al systems work or
to anonymously modify the inputs of a case in the system. We highlight here that mentioned criterion
prohibits only situations when human-modified data pretend to look like Al-generated data or like the
data generated by the parties to a case that should be used by Al systems.

Meanwhile, some of Al systems may require human assistance, which can lead, for example,
to changes in Al-created decisions, especially on the first stages of using such systems. The
most important point here is that such changes should be transparently demonstrated: who,
why, and how exactly modified the work of Al systems. The same is for the modification of
inputs: clerks should not have the ability to secretly change the data which was intended to be
used by Al systems. However, the data can be reasonably modified: for example, if the system
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was mistaken that in the scan of a party’s document said “sent”, but a clerk clearly see that this
word is “sell”, they can correct it, and everyone should see: who, when, why and what changed
in the input data. In both cases, such intervention should be subject to judicial control when the
party to a case is disagree with changes.

The ninth criterion we propose for Al systems’ independence is the protection from one-
actor changes into the scheme of resolving disputes. This rule means that neither on the
stage of creating Al systems nor on the stage of practical using it individual actors shall have
the opportunity to directly influence the way of deciding cases. And it goes without saying that
such changes in any case can be made only within judicial system or with a help of the council
of legal professionals. Like the procedure of the appointment of judges by the executive branch
of a government may be inconsistent with judicial independence,* the same way creating and
maintaining Al systems by the executive can endanger the independence of the judiciary.

Undoubtedly, individual judges can influence the practice via creating precedents, but it
should be prohibited for individual judges and other specialists to simply modify the scheme
of the work of Al systems. There is only one exception from this provision: when judges are
responsible for the decisions of Al systems, and they shall check and correct all Al systems’
mistakes. Only in this situation, individual judges may have opportunity to fix legal mistakes (as
they think) for all further cases of the judge for whom Al will provide an assistance. However, it
is inadmissible for some individual senior judge to make such changes into the system in general.

All in all, we believe that these nine criteria can safeguard judicial independence in
proceedings, where Al is used in order to help judges or to resolve some categories of cases
instead of judges. Finally, we will approach the definition of judicial independence, which we
provided in this paper earlier. In our opinion, Al systems consistent with these nine criteria
are admissible from the point of view of the definition of judicial independence. Al systems,
as well as judges who get the assistance from Al systems, will be free from external pressure
and will be able to decide cases in the course of law without any harmful influence on them if
these nine criteria are met.

Conclusion

Judicial independence plays an essential role in modern proceedings. The use of Al systems
will lead to increasing difficulty in securing the independence of a judicial system because not
only one entity, judges, needs protection from external influence, but also technical specialists,
judicial clerks, and even Al systems themselves. However, this goal can be attained by adhering
to the aforementioned nine conditions for ensuring judicial independence. Provided that the
nine criteria outlined are followed, the independence of a judicial system should be ensured
even when Al systems are employed.

H.0. [Ipo3n, agBokat, Tayeici3 3eprreywi (M3mup kanacel, Typkus): Cyabsijiapabix
TAYEJICI3/Iiri JKoHe coTTap/Aa KacaHIbl UHTEJUIEKT NMaujaiaHy.

Ocbi 3epmmey TaKbIpbIObIHBIH ©3€KTLIIr COT TOPEITiH iCKe achIpy cajlachbIH/ia KOMIBIOTEPIIK
TEXHOJIOTUSNAP/bI NMAfjalaHy MICEJECiH FhUIBIMUA TYPFbIIAH MbICBIKTAY/bIH KEeTKITIKCi3/IiriHeH
TybIHAANBI. 2KacaHpl MHTEIUIEKT XYy enepiHid (Oyman api - 2KW) gamMmybIMeH oapfblH COT iCiH
KYPri3y KarufaTTapblH CaKTayFa BIKTAMAall 9CEPiH 3epTTey KaXKETTiJri fie ecyae. OpTypii
erep Aaynappbl wemry canacbiHa 2KV TeXHOJIOTHsIapbIH €Hri3yre ThIPbICA/Ibl, Oy MpoLecTep
KAPKbIH/BI XKYPIM >KaTbIp, anaija 6y TakpIpbIl OOMbIHIIA 3aH 9fie01eTi OYPbIHFBICHIHIIA eJey i
OJIKBUIBIKTAP/IbI KAMTU/IBI.

Ocbt acymbicmuiy MoHI coT KbidMmeTiHae KW kyiienepiH KOJJaHy[bIH COT ToyeJCi3firi
KArufaTblH iCKe achIpyra ocepiH Oummipeni. 2KymbicThiH MakcaTbl 2KM TeXHOJIOTHsIIApbIHBIH
CYABSUTAPABIH, TOYEJCi3/iriHe JCepiH 3epTTey >KoHe Oenriyi Oip esmeMepal cakTay CaHABIK,
Ioyipae coT OWIIITiHIH IepOecTiriH Koymayra Kanail KeMeKTeCEeTiHiH 3epTTey OOJbIN TaOblIabl.

3Meron T. P. 361.
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ATanraH 3epTTey[iH TaKbIpblObl KApajblll OTbIPFaH MpoOJeMaTHKara apHalFaH 3aH
>KYMBICTApbIHbIH >KOKTbIbIHBIH apKACBIHAA >KOFapbl >KaHANbIFbIMEH epeKLIeieHedi. I3ipre
KOITereH 3epTTEYIIIIep CYyIbsUIapAbIH TOYENCI3ir TaKbIPhIObIHA IIIOFBIPJIAHBII, OHbI KYKBIKTBIK,
TOPTINTI cakTayfla TypraH Heri3ri KarupanappblH Oipi peTiHje ofiiyl yCTaHa/bl, COHbIMEH KaTap
ranbIMaapibIH Kebetoi corrapaa 2K TexHomorusiiapslH KONjlaHy MacelleciH a3ipneyse. Anatiia
OyJ FeUIbIMU eHOEKTep KebiHece coTTappa xkoHe 6acka fa »kannbl Macenenepae KU xyiienepin
KOJIAaHY/bIH BIKTUMAJ BIKTUMAJ TICUIJEepiHe HIOFbIpaHajbl. An Tek 6ipa3 >KyMmbIcTap FaHa
corrapga KN KOJJjaHyFa OalIaHbICTHI 3aHIBIK, TsyeKennepm Tajjjayra apHaJIFaH. B¥JI
makana 2KV aneMeHTTepiH KOJjaHa OTBIPBIN, COT ICIH 3KYPri3yAeri Cy/bsiIapiiblH TOyeICI3iri
TaKbIPbIObIHAAFl KeJeci MiKipTajacTapra eciK allaThlH aJFallkbl FbUIBIMA €HOeK OOoJIbIn
TaObLIA/bI.

Ocbt Hcymbicma NaiaNaHblUIFaH 3€pTTEY 9AiCTEpPi 3aHABIK 3epTTeyJep (Tanjay, CHHTE3 XoHe
T.6.) YIIH TAOTIK GoJbim TaObuIanbl. 2KM TexHONOTHsIIapbl MEH CY/AbSUTApAbIH ToYeJCi3firi
ApachIH/arbl  KAPbIM-KATHIHACTBI TAJIAy APKBLIbI Oyn 3epTTey COT 6HJipiciHe OCbIHAAl
KYielep/i eHri3yMeH GaiilaHbICThI GOJAThIH KUBIHBIKTAaPFa KapbIK TYCIpyre Thipbicajibl. OChbI
3epTTey CyAbANap/ibIH TOYEINCI3AIriHIH TYHiHAL cunaTTaMasiapbiH aHbIKTayFa SpTYPpI Taciiepre
>KYTiHeNi, cofiaH KeliiH onapybl caktay 2KM >KyiieciH eHrizy Ke3iHjie cOT OUIIIriHiH ToyesCi3airia
KaMTaMachI3 eTyre MyMKiHiK 6epeTiH MaMaHIaHIbIPbUFaH KPUTEPUIATIEPIiH Ti30€CiH YChIHAMbI.

bya sepmmeyOin Herisri KOpPBITBIHIbUIAPbI CYABSUIAPABIH TIYEICI3AIriH  KepceTeTiH
KpI/ITepI/H/UIepmH Ma3MYHbI Moceseci OOMbIHIIA JIOKTPHHATIBIK MKIPTaIacKa YJIeC KOCajpbl,
conpiaii-ak, 2ZK/-Ti nafiangana OTBIPBIIN, COT MPOLECi YILiH apHaiibl €Ki KaHa aBTOPJIbIK, KpUTEPUit
eHrizefii. ABTOp TOFbI3 OJIIIEMHEH TYPAaTbIH OCbl Ti30€HI yCTaHy, aTam aiTKaHaa, COT OWJIiri
JKYHUECiHiH ToyeJICi3[iriH KaMTamachI3 etyre Kabinetti gen 6osmkaiinbl. 2KU TexHonorusinapbia
€HIri3y TYPFBICHIHA CYIbSIAPAbIH, TOYEJCI3MIINiH CaKTay KPUTEPUIJIEpIH Kapay HOTHKECiHJIe
ocbl 6arl 3aH LIbIFapyLUbIIap MEH ©3re JIe XayanTbl TyJFajap YIUiH 6arajbl KOPbIThIHABLIAP MEH
YCbIHbIMJIAP/ibl YCBIHY MAKCaThbIH KO3AE/i.

Kianm ce3oep: wacanovr unmeanekm; CyObaaapobiy, mayeacidoiei; commapoazbr KHU;
UUDPABIK CYObs; COMMAPObIH, MaYeaci3oieai.

H.0. [Ipo3n, ansokar, nesaBucumblii ucciaegosatens (r. 3amup, Typuus): HezaBucumoctnb
cyjeii 4 HCIOJIb30BaHUE HCKYCCTBEHHOTO HHTEIEKTa B CydaXx.

AxmyasvHocmb  membl HACTOANIETO HCCJICNOBAaHUSA HCXOAUT U3 HEAOCTaTOYHOCTH
HAyYHOU TPOPaOOTKH BOIIPOCA WCIIOJIH30BAHUSA KOMITBPIOTEPHBIX TEXHOJIOTHUH B cdepe
oTtnpasiieHus npaBocyaus. C pasBUTHEM CHCTEM MCKYCCTBEHHOro MHTeJUIekTa (majgee — MN)
pacTeT U NMOTPeOHOCTh MCCIICAOBAHMUS WX BO3MOKHOI'O BJIMISHHIS Ha COOJTIONECHHE IIPHHIIAIIOB
CyIOTpOn3BOACTBa. Pa3Hble cTpaHbl MpeANPUHUMAIOT MONBITKY BHeApeHusa Texnosormit U B
cthepy paspenieHus CIIOpoB, 3TH MPOIECCH TPOUCXOAT CTPEMHUTEIIBHO, OHAKO IOpHINIeCKas
JINTepaTypa Mo JaHHOU TeMe MO-TPeKHEMY COICPKUT CYIIECTBEHHBIE ITPOOEJIbL.

Ilpeomem mactosmieil pabOTH MpeACTaBIIAeT coOON BIIMAHME HMpUMEHEHHS cucteM MU
B CyIcOHOI MeATeIbHOCTH Ha peajM3alliio MPUHINIA He3aBUCUMOCTH cyna. Llesb paboTwr
3aKJII0YACTCS B MCCJICOOBAaHUM BO3ACHCTBUA TexHosoruid MW Ha HE3aBUCHUMOCTb Cyded U
U3YYEHUH TOr0, KaK COOJIIOIEHHE OIpeNeSIeHHBIX KPUTEPUEB MOXKET MOMOYb IOICPKUBATh
aBTOHOMHOCTbH CYICOHO! BJIACTU B ITU(MPOBYIO AIIOXY.

Tema maHHOrO HCCJIEOOBaHMS OTJIMYAETCS BBICOKOH MHOBU3MHOU Ojarogaps OTCYTCTBUIO
IOPUAMYECKUX PaboT, TMOCBAIMICHHBIX paccMaTpuBaeMoi mpoOjieMaTuke. Iloka MHOMXECTBO
MCCJIeOBATEIe COCPEIOTOUYCHB Ha TeMe He3aBUCUMOCTH CYIeH, CTIPaBeJTNBO ITO3UITIOHUPY S
e€ B KavyeCTBE OTHOr0O W3 KITIOYECBBIX MPHHITAIIOB, CTOSIMNX Ha CTpayke IPaBOIOPSIKA, B TO
K€ BpeMs MOCTOSHHO PACTyIIee KOJMIECTBO YUCHBIX Pa3paOaTHIBAIOT BOMPOC MPUMEHEHHS
texnosioruit UM B cymax. OmHako 3TH Hay4HbIE TPYIbl MPEUMYIIECTBEHHO KOHIICHTPUPYIOTCS
Ha OTEHITMAIbHO BO3MOXKHBIX CrlocoOax nmpumMeHeHus cucteMm MU B cygax v Ha aIpyrux oOImmx
Bompocax. Torma Kak JIMIIb COBCEM HEMHOTHE PabOTHI IMOCBSIICHHI aHAU3Y IOPUIMYCCKUX
PHUCKOB, CBfI3aHHBIX ¢ MpuMeHeHneM MU B cynmax. JlaHHas cTaThs ABJIAETCA MEPBBHIM HAYIHBIM
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TPYIOM, KOTOPBIIl OTKPBIBAET ABEPb I MOCJEAYIOMMX JUCKYCCUI Ha TEMY HE3aBHCHMOCTH
cylieil B CyIONIPOU3BOJICTBE C MPUMEHEHUEM 3jieMeHToB Y.

Memoovl uccaedosarus, NCTIOb30BaHHBIC B HACTOSIICH paboTe, ABJIAIOTCH TUIIOBBIMH JIJIS
IOPUINYECKUX UCCIICIOBaHNH (aHaIM3, cuHTE3 U 1p. ). [locpencTBom aHasm3a OTHOLICHUS MEXKIY
texHoJsiorusmu MU 1 He3aBUCUMOCTBIO Cy/iei TaHHOE NCCIIEIOBAHNE MTBITAeTCA MPOJIATH CBET Ha
T€ CJI0KHOCTHU, KOTOpPbIE OYIYyT CBA3aHBI C BHEAPEHUEM MTOJOOHBIX CHCTEM B CyIOIPOU3BOICTBO.
Hacrosmee uccnenoBanue oOpamaeTcss K pasHbBIM IOAXOHAaM K OMNPEHEsICHHUIO KJII0YEBBIX
XapaKTePUCTUK HE3aBHCUMOCTH CYMCH, a 3aTeM MpeiaracT IepedcHb CIeIMau3uPOBaHHBIX
KpUTEpHEB, COOJTIONEHNE KOTOPHIX TTO3BOJIUT 00ECIIEUNTh HE3aBUCHMOCTD CyIeOHOM BJIACTH TTPH
BHenpeHun cucrem NN,

OcHogHble 6b1600bl ITOTO HUCCIICNOBAHUSA BHOCAT BKJIA B JOKTPUHAJIBHYIO IUCKYCCHIO TIO
BONPOCY COAEP)KaHUSA KPUTEPHEB, OTPAXKAIOMUX HE3aBUCHUMOCTb CYACH, a Takke MPUBHOCUT
IBa HOBBIX aBTOPCKUX KPHUTEpHUS CIEIHUAIBbHO I CyqeOHOro mpolecca ¢ HCHOJIb30BaHUEM
WM. ArTop npenmnosaraer, 4To CJICAOBaHUE 3TOMY IEPEYHIO M3 JICBATU KPUTEPHUEB CIIOCOOHO
obecrrieunTh He3aBUCUMOCTh cucTeM MW B dWacTHOoCcTM W cymeOHOW BiacTh B 1esoM. B
pe3yJibTaTe pPacCMOTPEHHS KPUTEPHUEB COXPAHCHWS HE3aBUCUMOCTH CyJell B KOHTEKCTe
BHenpeHus Texnosormii UM nannad ctaTes npeciieayeT 1esIbio MPeJIoKUTh IIEHHBIE BEIBOIBI 1
pPEKOMEHNAIVH I 3aKOHOaTe e M MHBIX OTBETCTBEHHBIX JIUII.

Karoueswie ciosa: uckyccmeeHmwlil unmeniexkm, Hezagucumocms cyoet, UU 6 cyoax;
YuUPpogol cyobs, He3a8UCUMOCHL CYOO08.
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