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This paper is devoted to modern researches on the Russian realistic jurisprudence. The rele-
vance of the topic of this paper is determined by growing interest in legal realistic movements in
general and Russian legal realism in particular. Current approaches to the analysis, reconstruction
and criticism of legal realism are being developed by leading scholars that indicates the impor-
tance of the realistic paradigm in law. The approaches to understanding Russian legal realism
considered in the paper especially in the context of classic American and Scandinavian realistic
movements allow analyzing the trends in the further development of the theory and practice of
legal realism in Russia. The subject of the study is the approaches of modern scholars to the phe-
nomenon of Russian legal realism. The purpose of the work is to clarify the reasonableness of the
identification of the Russian realistic movement in law. The novelty of the topic consists of the
analysis of works that have appeared in the last decade on the subject of Russian legal realism
including a comparison of the principal opinions available in science about the representatives
of this movement and the prospects for its recognition as a “classic” realistic movement along
with American and Scandinavian legal realism. Descriptive, formal logical and comparative legal
methods were used as the key research methods including the analysis of the works of the authors
of the English-language collective monograph “Russian Legal Realism” (2018, Springer) and
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the comparison of American, Scandinavian and Russian realistic movements in jurisprudence.
The main conclusions of the paper are the necessity for further research of Russian legal thought
of the late 19th—early 20th centuries and its development in the 20th—21st centuries in order to
distinguish more clearly the Russian version of legal realism among diverse psychological and
sociological theories as well as to compare presumably realistic ideas in Russia with the already
acknowledged classic movements of legal realism in the USA and Scandinavia. The significance
of such a comparative analysis for justification the existence of a specific Russian movement of
legal realism is emphasized. Despite many methodological difficulties an understanding of Rus-
sian legal realism is provided that distinguishes the works of its predecessors at the end of the
19th century and supporters (theorists and practitioners) in the 20th century: the proposed under-
standing also actualizes their significant influence on Russian legal realities in the 21st century.

Keywords: Russian legal realism, realistic jurisprudence, philosophy of law, sociology of law,
psychological theory of law, L. PetraZycki, modern Russian jurisprudence.

Introduction

“Realistic jurisprudence”, or “legal realism”, is currently an established concept of the theory
and philosophy of law. It emphasizes the importance of law enforcement procedures, the psycho-
logical perception of the factuality of law and the denial of excessive metaphysics that contradicts
the empirical observations of the researcher. Legal realists believe that law is not only a logical
and restricted system of rules (“paper rules”), but is a complex phenomenon consisting of prevail-
ing ideas about the essence and functions of law, texts about legal norms, as well as a combination
of acts of human behavior (“real rules”)'.

The term “legal realism” initially arose during the scientific polemics of the 1930s* in the
United States and was used to refer to the American legal movement of the mid-20th century,
which united various scholars led by such thinkers as Karl Llewellyn, Jerome Frank, Walter
Cook, Herman Oliphant, Underhill Moore, Felix Cohen, etc. They condemned the formalism,
abstract nature and conservatism of traditional jurisprudence (natural law theories and legal pos-
itivism of the legist model).

The worldwide popularity of the American realistic movement in the middle of the 20th cen-
tury resulted in the fact that Swedish and other Scandinavian proponents of Axel Hagerstrom’s
philosophy of law began to be designated as “Scandinavian legal realists”, uniting representa-
tives of the Swedish “Uppsala school of philosophy of law” — mainly A. Hagerstrom, Vilhelm
Lundstedt and Karl Olivecrona — with Alf Ross and others®. The four thinkers are recognized as
the most outstanding representatives of the Scandinavian realistic movement in jurisprudence: it
considered that law should be based on actual experience, traditional legal concepts consist of
metaphysical ideas devoid of practical meaning* and these “illusive” concepts should be elimi-
nated from jurisprudence.

Scandinavian variant of the realistic approach to law presumably found its designation due to
frequent use by its representatives in their philosophical and legal studies of “realistic” terms bor-
rowed from various humanitarian and natural sciences, and the prominence of the “American le-

'See: Tonkov E.N., Tonkov D.E. Legal Realism / Pax Britannica Series. Saint-Petersburg, 2022.
P. 15-16.

2See: Hull N.E.H. Some Realism about the Llewellyn — Pound Exchange over Realism: the Newly
Uncovered Private Correspondence, 1927-1931 // Wisconsin Law Review. 1987. Ne 6. P. 921-969; Hull
N.E.H. Reconstructing the Origins of Realistic Jurisprudence: A Prequel to the Llewellyn — Pound Ex-
change over Legal Realism // Duke Law Review. 1989. Ne 5. P. 1302—-1334.

3See, e.g.: Strang J. Two Generations of Scandinavian Legal Realists / Retfeerd: Nordisk Juridisk
Tidsskrift. 2009. Bd. 32. Nr. 1/124. P. 62-82; Mindus P. A Real Mind: the Life and Work of Axel Héger-
strtom / Law and Philosophy Library. Vol. 87. Dordrecht, Heidelberg, London, N.Y., 2009. P. xvii.

*See, e.g.: Lundstedt A.V. Legal Thinking Revised: My Views on Law. Stockholm, 1956. P. 16—-17.

Mpago v rocyaapcTso, Ne 4 (101), 2023 7



OUJI0CO®UA NMPABA

gal realism” at a time when the works of Scandinavian scholars became available for research by
the world community?. Thus, certain common ideas of American and Scandinavian legal realism®
with a comparable period of their intellectual influence in the respective regions, predetermined
the name of the movement with a “realistic” approach to law in Scandinavia.

Subsequently the concept of “legal realism”, or “realistic jurisprudence” began to be used
to designate various movements in law, striving inter alia for greater empiricism, pragmatism,
sociologism and psychologism in understanding legal phenomena to reduce the implication of
abstraction and metaphysics in law, to explain the realities of judicial activity and emphasize the
important role of legal actors (in particular, judges and subjects of executive power), to interpre-
tative skepticism, as well as recognizing the mutual influence of law and a set of social and per-
sonal values. American and Scandinavian movements of legal realism, that arose between the two
World Wars, have become ideological inspirers of many realistic trends in world jurisprudence,
the most well-known of which are Italian (including Genoese and Bologna’s, or “normative legal
realism”), French, German, Continental (Psychological), New (New American and European)
Legal Realisms’. Attempts to reconstruct a realistic approach to law or to give an up-to-date anal-
ysis of realistic jurisprudence contain in the works of such scientists as Brian Bix, Hanoch Dagan,
Brian Leiter, Patricia Mindus, Torben Spaak, Johan Strang, Brian Tamanaha?, etc.

American and Scandinavian legal realism are usually recognized as two classic movements
of realistic jurisprudence. They are distinguished by undeniable innovation not only in content, but
also in the style of presentation of research, persistence in defending their positions, eagerness to
reform legal institutions. Chronologically classic American and Scandinavian legal realism had
the utmost influence in the Interwar period, that conceptually distinguishes the thinking of their
main representatives from the supporters of many subsequent “non-classical” movements of legal
realism. The origins of legal realism in Russia is notable in this regard: the phenomenon Russian
legal realism has been actively developing in modern science since the 2010s’ and claims to be a
classic version of legal realism of the 20th century with its further development in the 21st century.

Main Provisions
In modern Russian and world science it is widely believed that as the representatives of Rus-
sian legal realism should be considered supporters of the St. Petersburg School of Philosophy of

See: Hart H.L.A. Scandinavian Realism // The Cambridge Law Journal. 1959. Vol. 17. Ne 2. P. 233—
240.

%See, e.g.: Martin M. Legal Realism: American and Scandinavian. N.Y., 1997; Tonkov D.E. Pravovoj
realizm: amerikanskoe i skandinavskoe napravleniya [Legal realism: American and Scandinavian vari-
ants]. Moscow, 2021. (in Russ.).

’See the global context of the Russian realistic legal thought, e.g.: Tonkov D.E., Tonkov E.N. Legal Re-
alism, Russian // Encyclopedia of the Philosophy of Law and Social Philosophy / ed. by M. Sellers, S. Kirste.
2023. P. 2-3. URL: https://link.springer.com/referenceworkentry/10.1007/978-94-007-6730-0_1100-1
(03.12.2023).

8See, e.g.: Tonkov E.N., Tonkov D.E. Legal Realism. P. 384-406.

As a term it was introduced into world science in 2012 and is still successfully developing in various
national non-English and international English works. See more: Tonkov D.E., Tonkov E.N. Legal Real-
ism, Russian. P. 1; Tonkov E.N. Russian legal realism // Changing the Russian Law: legality and current
challenges (17-19 October 2012, conference program). University of Helsinki. Helsinki, 2012; etc. Issues
of Russian legal realism are more frequently becoming one of the topics of leading international scientific
forums. See, e.g.: Legal Realism in Russia / Special Workshop 51. The XXX World Congress of the Inter-
national Association for the Philosophy of Law and Social Philosophy (IVR). URL: https://www.ivr2022.
org/sw51/ (03.12.2023). See also, e.g.: Timoshina E.V., Lorini G., Zetaniec W. Other Russian or Polish
Legal Realists / A Treatise of Legal Philosophy and General Jurisprudence Vol. 12. Legal Philosophy
in the Twentieth Century: The Civil Law World. T. 2: Main Orientations and Topics. Chapter 20 / ed. by
E. Pattaro, C. Roversi. Dordrecht, 2016. P. 527-557.
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Law of the early 20th century, which is often equated with the psychological school of law of
Leon Petrazycki, or adherents (all or the majority) of sociological and psychological approaches
to law in Russia in the late 19th — early 20th centuries. In this regard, the most relevant and com-
prehensive English-language work on the subject of the realistic movement in Russia is the col-
lective monograph “Russian Legal Realism” (2018) '°, for the publication of which the scientific
conferences of St. Petersburg State University in 2010s and the Polish-language book by Julia
Stanek “Russian Legal Realism: psychological and sociological school of law” (2017)"" served
as constructive impulses. Polish editors Bartosz Brozek, J. Stanek and Jerzy Stelmach together
with an international group of authors — A. Polyakov, A. N. Medushevsky, J. Stanek, E. Fittipaldi,
E. Timoshina, M. Antonov, A. Zolkin and O. Merezhko — presented to the English-speaking
world science the notions of Russian legal realists, their predecessors and followers, who com-
bined psychological and sociological approaches to law: the authors consider that “the collection
of ideas on law discussed in Russia at the beginning of the twentieth century can be understood
as a unified school of legal thought — as Russian legal realism” *.

The criteria for defining Russian legal realism in the collective monograph are four “fun-
damental elements” that “must be applied jointly, and none of them alone points to any specific
attribute of the school” '*: 1) conceptual apparatus developed by L. Petrazycki and his followers;
2) Russian scientific milieu as all of its representatives began their academic careers in Russia,
mainly in St. Petersburg; 3) the period of the emergence of the school and its duration, a time
spanning from the end of the 19th century to the 1930s (it is believed that works of Sergey Mur-
omtsev and Nikolay Korkunov contain the foundations for legal realism in Russia, and the final
phase is assumed to be the 1930s, when L. Petrazycki died and many representatives of the school
changed their approach to law, as well as the subject of their research); 4) the commonality of
the ideas. The authors note that the work of representatives of Russian legal realism contributed
to new areas of research with special attention to the psychological and sociological aspects of
legal phenomena.

The analysis of the collective monograph “Russian Legal Realism” in general shows a ten-
dency to meronymize (sometimes even synonymize) the concepts of “St. Petersburg School of
Law”, “L. Petrazycki’s psychological school of law”, “Russian legal thought of the late 19th—
early 20th century” and “Russian legal realism” without clear specification of their correlation.
It seems evident that representatives of the St. Petersburg School of Philosophy of Law, headed
by L. Petrazycki, played an important role in the formation of Russian legal realism. However, it
is necessary to emphasize that the Russian realistic movement in law should be viewed through
the prism of a wider range of actors, whose theoretical and practical activities shaped the realities
of Russian law in the 20th—21st centuries. This point of view is also supported by the history of
classic American and Scandinavian realistic movements.

Materials and Research Methods
The research is based, inter alia, on descriptive, formal logical and comparative legal meth-
ods. The analysis of collective monograph “Russian Legal Realism” (2018) shows the necessity
for more precise differentiation of such concepts as “St. Petersburg School of Law”, “L. Petrazy-
cki’s psychological school of law”, “Russian legal thought of the late 19th— early 20th century”

"Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. Law and Philosophy Library. Vol.
125. Cham, 2018. See also the review of the collective monograph, e.g.: Temirbekov Zh.R. «<RUSSTAN
LEGAL REALISM»: Makalalar zhinaryna recenziya [Review of the collection of articles «<RUSSIAN
LEGAL REALISM>»] // Law and State. 2019. Ne 4 (85). P. 122—134. (in Kaz.).

Stanek J. Rosyjski Realizm Prawny: psychologiczno-socjologiczna szkota prawa [Russian Legal Re-
alism: psychological and sociological school of law]. Warszawa, 2017. (in Pol.).

ZRussian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. v.
13See: Ibid. P. vi—viii.
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and “Russian legal realism” in modern jurisprudence. The comparison of classic American and
Scandinavian movements of legal realism is made while justifying the possibility of identification
the Russian realistic jurisprudence in 20th—21st centuries.

Research Results
1. Different Approaches to Russian Legal Realism

The fundamental nature of the theoretical developments of L. Petrazycki and his followers
often does not allow to distinguish the “psychological school of law” of the outstanding scholar
(or the entire St. Petersburg School of Philosophy of Law) from “Russian legal realism” and leads
to unjustified identity of these concepts. Furthermore, the whole range of sociological and psy-
chological approaches in Russia of the late 19th—early 20th centuries is often named as “Russian
legal realism”, that raises additional doubts about the correctness of its description as a “school”:
arguments about the controversial nature of such a designation of a realistic approach to law, for
example, in classic American and Scandinavian movements of the mid-20th century (mainly due
to heterogeneity of the realistic ideas)'* are also applicable for the Russian legal realism. Some
researchers make attempts to list the representatives of Russian realistic jurisprudence, however
none of these suggestions can be recognized as completed. Nevertheless, the majority of attempts
are united by the leading proponents of Russian legal realism and have many intersecting provi-
sions. Some points of view from the collective monograph are the following.

Andrey Polyakov states that in the early 20th century Leon Petrazycki founded the psycholog-
ical school of legal philosophy at the St. Petersburg Imperial University and that “this school can
be considered as an independent, local version of legal realism (its adherents include, inter alia,
G. Guins, G. Ivanov, A. Kruglevsky, M. Laserson, P. Mikhailov, G. Gurvitch, N. Timasheff, P. So-
rokin, S. Hessen, M. Reisner)”'*. The emergence of this school diversified the Russian philosophy
of law, which by this time was striving to find a compromise between positivist and sociological
approaches. Moreover, the “representatives of sociological school headed by Sergey Muromtsev,
Nikolai Korkunov, and Maksim Kovalevsky... considered law as the reality of human interaction
and paid considerable attention to its physiological aspect. This was, to some extent, a way of
reconciling their views with those of the St. Petersburg school”®. A. Polyakov also notes, that
“St. Petersburg school of legal philosophy... was heavily influenced by Korkunov’s works” and
“Korkunov created a realistic conception of law, based on a synthesis of positivism, sociology
and psychology”".

According to A. Polyakov, the period “between two revolutions” (1905-1917) “saw the rise
of Russian legal scholars who combined ideas of both ‘neo-idealists’ and ‘realists’ and were
straightforward about setting and solving the task of creating a coherent, holistic and integrat-
ed theory of law which would reconcile various classic and non-classical understandings of it:
statism and natural law, sociological and psychological theories”™® such as B. Kistiakowsky,
P. Sorokin, A. Yashchenko, F. Taranovsky, S. Frank, G. Gurvitch, P. Vinogradov, etc. Academic
traditions of legal thinking of imperial Russia were continued after 1917 in a number of research
centers outside Russia (for example, in China, Germany, Czechoslovakia, France, Yugoslavia):
“they were led by the representatives of two schools: Petrazycki’s St. Petersburg school (P. So-
rokin, G. Gurvitch, N. Timasheff, G. Guins, S. Hessen) and Novgorodtsev’s Moscow School

1See, e.g.: Tonkov E.N., Tonkov D.E. Legal Realism. P. 25, 93.

SPolyakov A. The St. Petersburg School of Legal Philosophy and Russian Legal Thought // Russian
Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 1,4-5.

Ibid. P. 4.

"Polyakov A. The Theory of State and Law by Nikolay Korkunov // Russian Legal Realism / ed. by
B. Brozek, J. Stanek, J. Stelmach. P. 67.

8Polyakov A. The St. Petersburg School of Legal Philosophy and Russian Legal Thought. P. 17.
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(N. Alexeev, I. Ilyin, S. Frank)”"®. A. Polyakov points out that, in particular, P. Sorokin developed
a plan for integrating the theory of law “in a realistic and communicative fashion”, G. Gur-
vich “developed Petrazycki’s theory towards a realistic concept of law but he did not share his
teacher’s pan-psychologism”®. Moreover, such Russian jurists as N. Berdyaev, B. Vysheslavt-
sev, L. Ilyin, B. Kistyakovsky, S. Kotliarevsky, K. Kuznetsov, I. Mikhailovsky, P. Novgorodtsev,
E. Spektorskij, E. Trubetskoy, A. Yashchenko, etc., who had similar opinions regarding the crit-
icism of positivist theories of law for their formalism, dogmatism, relativism and statist tenden-
cies, were representatives of Russian “sociological and psychological realism’?'.

Andrey N. Medushevsky explores the nature of the Russian psychological school of law from
the perspective of the “international realist movement”, defines the role of the psychological ap-
proach in the formation of a realist paradigm and its influence on the development of critical theo-
ry in early Soviet law**. The comparative analysis of the Russian psychological school of law and
the international realist movement made by A. N. Medushevsky in order to identify their common
characteristics, origins and influence on the philosophy of law, as well as to raise the question of
the existence of a Russian version of legal realism along with the American and Scandinavian,
deserves special attention.

Although it does not seem entirely correct to classify, for example, Roscoe Pound or Benja-
min Cardozo as “realists” in the strict sense (when separating sociological and realistic thoughts
in 20th-century American jurisprudence) or to distinguish the “schools” of realistic movements in
the United States and Scandinavia, A. N. Medushevsky reasonably notes that legal realism “was
not a systematic doctrine, representing rather a group of theories about the nature of law” asso-
ciated with American and Scandinavian realism?. According to the researcher, “despite the great
variety of different branches of the realist movement (American, Scandinavian, Russian), all of
them have one important common element — the commitment to the analysis of the cognitive
factors determining the decision-making of a judge in a concrete case”*.

A.N.Medushevsky listed many scholars as representatives of the “Russian school of legal re-
alism”, emphasizing N. Korkunov, L. Petrazycki, G. Gurvich, P. Sorokin, N. Timashev as “part of
international realism”: “the psychological theory of law elaborated in Russian pre-revolutionary
legal sociology put forward the explanation of the social context of legal development as a com-
plex and multi-faceted transformation from traditional to rationalized forms of legal regulation”*.
The main specific characteristics of the Russian approach in this sense are: “the strict separation
of legal and axiological dimensions of social development...; the deep interest in the different
forms of law...; the concentration on those aspects of legal order which were interpreted as un-
justifiable...; the general pragmatic character of recommendations... This constructive impetus
of realism is characteristic as well for critical theory in early Soviet jurisprudence”. As pointed
out by the researcher, “if some Bolshevik authors (like Reisner and P. Stuchka) openly confirmed
the fact of the reception of psychological theory of law, others did not do so, exploring this re-
alist-like conceptual framework as a new class-based theory of law”?’. Considering L. Petrazyc-

PIbid.
»Ibid. P. 18-19.
2Tbid. P. 11-12.

2See: Medushevsky A.N. Law and Social Constructivism: The Russian School of the Legal Realism
Reexamined // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 37.

ZIbid. P. 38.

2Ibid.

»Ibid. P. 60.

*Tbid.

27AN. Medushevsky notes, that “Petrazycki deeply criticized such interpretations of his theory”. Ibid. P. 51.
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ki’s psychological theory of law as the main part of Russian legal realism of the late 19th—early
20th centuries and describing many common characteristics for both realism and psychological
theory®®, however, beyond the scope of A. N. Medushevsky’s research in the abovementioned
collective monograph remains his opinion on the difference between “Russian legal realism” (in
general) from other movements of “legal realism”, especially “in its classic implications (United
States, England® and Scandinavia)”*.

Elena Timoshina observes that L. Petrazycki’s understanding of the reality of law did not
coincide with the traditional understanding of the positivist (which monopolized the empirical)
and natural law approaches, since the scientist did not recognize law as either a phenomenon of
the empirical or metaphysical world: the methodological foundations of L. Petrazycki’s theory of
law, which had a spiritual nature and an ethical sense, were beyond positivism and metaphysics?'.
The ambiguity of the methodological foundations of L. Petrazycki’s theory of law, according
to E. Timoshina, resulted, inter alia, “in the possibility of its subsequent development, not only
in a realist-sociological direction (Jerzy Lande, Adam Podgérecki, Jacek Kurczewski, Nicholas
Timasheff), but also in a phenomenological one (Georges Gurvitch, Pétr E. Mikhailov, Georgij
A. Nanejshvili)™2.

Mikhail Antonov clarifies that socio-psychological conception of L. Petrazycki, as well as Eu-
gen Ehrlich, “was not initially recognized as ‘legal realism’, which is quite explicable given that the
very notion of ‘realism’ became widely used only in the 1930s” and “these two authors refrained
from identifying themselves with realist jurisprudence” **. Although “both Petrazycki and Ehrlich
pursued similar tasks: to draw attention to the social dimension of law and to the psychological
mechanism that puts the machinery into gear”, M. Antonov highlights the lack of any consequent
methodology of realist legal studies by that time and a large variety of contradictory approaches
under the realist denomination®. The scholar considers that “realism only remained a general pro-
gram of reformation of legal science without any clear (methodological) plan of reforms™?.
Edoardo Fittipaldi shows that Petrazycki “adopted a form of critical realism” and “his approach
to legal phenomena can be regarded as a form of legal realism”*®. Moreover, E. Fittipaldi consid-
ers J. Lande to be the most consistent developer of Petrazycki’s ideas®”. Andrey Zolkin states that

BIbid. P. 4549, 51.

The notion of realist “classic implication” in England requires clarification as A.N. Medushevsky
states, that legal realism was usually associated “with two schools — American and Scandinavian” without
any notion of English school of legal realism. Ibid. P. 38.

*Tbid. P. 45.

31See: Timoshina E. The Logical and Methodological Foundations of the Theory of Law of Leon Pe-
trazycki in the Context of the Analytical-Phenomenological Tradition // Russian Legal Realism / ed. by
B. Brozek, J. Stanek, J. Stelmach. P. 112—-113.

2bid. P. 124.

3Antonov M. Eugen Ehrlich and Leon Petrazycki: Are Emotions a Viable Criterion to Distinguish
Between Law and Morality? // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 132.

See: Ibid. P. 132-133.

3Tbid. P. 133. See also M. Antonov’s notion, that particular character of Russian (Soviet) law can be
explained by theoretical combination of conservative social philosophy, a Schmittean conception of excep-
tion, methods of legal positivism and the spirit of legal nihilism: Antonov M.V. Legal Realism in Soviet
and Russian Jurisprudence // Review of Central and East European Law. 2018. Vol. 43. Ne 4. P. 483-518.

*Fittipaldi E. On Leon Petrazycki’s Critical Realism and Legal Realism // Russian Legal Realism / ed.
by B. Brozek, J. Stanek, J. Stelmach. P. 93.

¥See: Ibid.
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“the most famous followers of L. Petrazycki” were N. Alekseev and G. Gurvitch®. Oleksandr
Merezhko presented the socio-psychological theory of M. Reisner, which combined the psycho-
logical theory of L. Petrazycki and Marxism in a rather “eclectic way”: M. Reisner was even
called “Red Petrazycki™.

Finally, Julia Stanek can be regarded as one of the main initiators of the unification of sup-
porters of L. Petrazycki’s theory of law under the phenomenon of “Russian legal realism”. The
key figures of the Russian legal realism, according to J. Stanek, are: L. Petrazycki, P. Sorokin,
G. Gurvitch, N. Timasheff, M. Laserson, A. Kruglevsky, G. Gins, M. Reisner*’; other members of
the “school” are: P. Lublinsky, G. Ivanov, G. Landau, M. Mikhailov, J. Magaziner*'. Their prede-
cessors are: M. Kovalevsky, S. Muromtsev and N. Korkunov**; as the disciples of L. Petrazycki
G. are mentioned following scholars: G. Nanejshvili, K. Sokolov, S. Gessen, A. L. Sacchetti,
G. Brenev, V. Ivanovsky, I. Voitinsky and V. Voitinsky*.

While including sociological jurisprudence (in Russia) into Russian realistic jurisprudence
and considering, for example, S. Muromtsev to be the “predecessor of Russian legal realism” (its
sociological direction)*, J. Stanek connects the ideas of S. Muromtsev with the ideas of R. Pound,
outlining the prospect of further research on the sources of American legal realism. However, the
very identification of “American sociological legal realists”** by the author requires additional
clarification, since the leaders of the American legal realism movement — Karl Llewellyn and
Jerome Frank — recognized the importance, but reasonably separated their approaches from the
ideas of R. Pound and the sociological jurisprudence of the USA. Nevertheless, J. Stanek clearly
showed that the “psychological” (M. Laserson, A. Kruglevsky, etc.) and “sociological” (P. So-
rokin, N. Timasheff, etc.) directions of the development of L. Petrazycki’s theory “were not as
diverse as it might seem at first glance” and can be classified as a “united sociological and psy-
chological school, as Russian legal realism™.

Hence a point of view that differs from the authors of the abovementioned collective mono-
graph is also developing in modern science: it consists in the fact that the intellectual heritage of
L. Petrazycki and his supporters is part of the concept of “Russian legal realism”, not replacing
it, but being one of its most remarkable expressions in the 20th century, whereas sociological and
psychological concepts at the end of the 19th century appear to be the previous basis, which is not
included in realistic jurisprudence in strict sense. The Soviet approaches to law, which show the
inconsistency of declarative norms of a just order with legal practice, despite all their diversity,
are recognized as the development of the Russian realistic concept in theoretical and practice-ori-
ented way with its significant influence on the legal order of the 21st century.

According to that alternative approach, the main figures (including theorists and practitioners)
of the conceptualization of Russian legal realism in the 20th century are (in alphabetical order):
A. Vyshinsky, F. Dzerzhinsky, V. Lenin (Ulyanov), Ya. Magaziner, E. Pashukanis, L. Petrazycki,

$7Zolkin A. Russian Naturalistic and Phenomenological Theory of Law and Contemporary Analytical
Philosophy of Mind // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 139.

¥Merezhko O. The Unrecognized Father of Freudo-Marxism: Mikhail Reisner’s Socio-Psychological
Theory of State and Law // Russian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 149.

“See: Stanek J. Rosyjski Realizm Prawny. S. 12, 15-16.
“ISee: Ibid. S. 23.
“See: Ibid. S. 14.
“See: Ibid. S. 24.

#“See: Stanek J. Sergey Muromtsev: The Founder of Russian Sociological Jurisprudence // Russian
Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 80-81, 90.

“Ibid. P. 91.

4Stanek J. Between Psychology and Sociology: The Continuators of Psychological Legal Theory // Rus-
sian Legal Realism / ed. by B. Brozek, J. Stanek, J. Stelmach. P. 159, 174-175.
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M. Reisner, A. Sacchetti, I. Stalin (Dzhugashvili), P. Stuchka and many others*’. The term “Rus-
sian legal realism” should be used to analyze historical patterns and essential features of the rule
of law that formed in the territories of the former Russian Empire after the October Revolution of
1917, based, inter alia, on a broad understanding of the sources of law, the concept of an individ-
ual normative system of a legal subject, the multiplicity and parallelism of normative systems, the
psychological approach to law by L. Petrazycki and his followers*. Russian legal realism implies
radical methodological approaches and has such ontological foundations as the unity of the three
branches of government that are obedient to the executive and party bodies, selectivity and rela-
tivism of judges and law enforcement officers, the lack of clear criteria of proof, unpredictability
of court decisions, etc.*

2. Comparison of ‘““Classic” Legal Realisms

Regarding the historical prerequisites for the emergence of legal realism in North American,
Scandinavian and, in particular, Soviet societies, its intensive development in the first half of the
20th century should be noted. It is possible to identify the following similarities between the legal
cultures of the USA, Scandinavian countries and the USSR in the period between the First and
Second World Wars: the significance of the dependence of jurisprudence on non-jurists and the
degree of influence of legal doctrine, as well as the pragmatism of legal methods. The concept of
legal realism as a struggle against formalism and understanding of law as a socio-psychological
phenomenon turned out to be a convenient policy tool in the United States (Franklin Roosevelt’s
“New Deal”), Sweden (the program of “Social Democratic Values”) and Soviet Russia (policy of
the party). In all three legal cultures during this period a separate trial with specific results was
ahead of scientific theory, not the other way around, and the legal realism movement sought, inter
alia, to structure the influence of judicial subjectivism and make the decision-making process
more predictable.

The defining socio-historical conditions for the formation of radical ideas of legal realism in
the United States and Sweden were created by such characteristic for these countries circumstanc-
es as the absence of a large number of academically trained lawyers and the wide involvement
of ordinary citizens in the judicial system, which predetermined the orientation of legal science
to a skeptical and pragmatic approach to understanding of law™. Similar trends can be traced in
Soviet law. In particular, the Soviet judicial system in the period of the 20th century, similar to
the heyday of American and Scandinavian legal realism, had experience in creating “people’s
courts” and involving ordinary citizens in the administration of justice. The researchers note that
at that time, “the court of the people could afford to be guided by its own discretion, and not by
the nuances of laws and decisions of higher authorities™".

American, Scandinavian, Russian and other variants of legal realism were a radical reaction
to the formalism of outdated legal dogmas under the changed economic and political order. The
ideological context of the formation of a new legal paradigm was most clearly emerged in the
Russian movement of legal realism. Despite the differences between the three variants of legal

4ISee: Tonkov E.N., Tonkov D.E. Legal Realism. P. 228-229.

“See: Ibid. P. 191-362. See also, e.g.: Tonkov E. Individual Experience as a Source of Law // The
Experience of Law: Collection of Articles and Essays / comp. by O. Stovba, N. Satokhina. The Library of
the International Journal “Philosophy of Law Issues”. Kharkiv, 2019. P. 136-147.

#“See more: Tonkov D.E., Tonkov E.N. Legal Realism, Russian // Encyclopedia of the Philosophy of
Law and Social Philosophy. P. 3-5.

9See more: Pihlajaméki H. Against Metaphysics in Law: The Historical Background of American and
Scandinavian Legal Realism Compared // The American Journal of Comparative Law. 2004. Vol. 52. Ne 2.
P. 469-487.

3See: Rossijskie sud’i: sociologicheskoe issledovanie professii [Russian courts: sociological studies of
the profession] / ed. by V. Volkov. Moscow, 2015. P. 15. (in Russ.).
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realism in the main theoretical premises (pragmatism in the USA, anti-metaphysical philosophy
in Scandinavia, party ideology in the Soviet Union) and areas of research (the activities of courts
in the USA, normative texts in Scandinavia, the psychological impact of law in Russia), all these
movements are united by an understanding of their role as intermediaries between “book law”
and the practical human problems?*

Discussion and Conclusion

In modern science legal realism appears in various meanings: as a third way in law, different
from natural law and positivist theories; as a variant of exclusive legal positivism; as an ap-
proach to analyzing judicial decisions or determining the ontological status of law; as a method
of interpretation; as a strategy for judicial interpretation and application of law; as a theory of
knowledge, etc. Thus, researches of American, Scandinavian, Russian and other variants of legal
realism still encounter many methodological difficulties arising both from the different meanings
of the term “realism” in the socio-humanitarian sciences, and from the presence of numerous and
heterogeneous theoretical approaches of the realistic legal thought. It seems that the development
of the Russian and other variants of “legal realism” and the tendency to emphasize the “realism”
of approaches to law by individual jurists of the 19th—20th centuries confirms the consonance of
many concepts of classic American and Scandinavian representatives of legal realism with the
current world. At present the concept of “Russian legal realism” is still taking shape, based not
only on modern studies of Russian legal thought in the late 19th—early 20th centuries, as well as
its further development in the 20th-21st centuries (the internal aspect), but also by comparing
it with classic American and Scandinavian realistic movements that are already established in
science (the external aspect). Such a comparative analysis substantiates the identification of the
“Russian” version of legal realism among the psychological and sociological theories in imperial,
Soviet and modern Russia.

E.H. TonkoB, Peceit ®enepauusiceinbiy IIpe3supenti xanbiHparsl Pecell xanbIK
HIapyalmbLUIbIFBI XKoHe MeMileKeTTiK KbI3MeT akaneMHusichbIHbIH (puimaibl — Conarycrik-
BaTtpic 6ackapy MHCTUTYTBIHBIH KYKbIKTaHy Kaegpacbinbii goueHTi (Cankr-Ilerepoypr
K., Peceir); [I.E. ToHKOB, KYKBIK FhUIBIMAAPBIHBIH KaHAUAATHI, TamKeHTTIK Guimaibl
Mockey MeMIIEKETTiK XaJIbIKapPaibIK KAThIHACTAP WHCTUTYTHIHBIH (YHUBEPCHUTETIHIH)
OKbITYIIBICHI, Peceit denepauusachl ChIPTKbI iCTep Ml/lHI/lCTpJ]iFi (TamkeHT K., O30eKcTaH):
Kasipri reuisiMaarel Pecell K YKBIKTBIK, pea.]II/BMlHlH TYCiHiri.

Byn makana Pecemuerl KYKBIKTaHYIbIH peanucTik 6arbIThIH 3aMaHayy 3epTTeyre apHaFaH.
TaKprbIHTbIH ©3eKTIJIirl TyTacTail ajraHfa KYKbIKTBIK, PEAIMCTIK KO3FajbICTapra YKoHE aTall
afiTKaHma peceitik KYKBIKTBIK PEAM3MIe JICreH KbI3bIYIbUIBIKTBIH apTybIHA 0alIaHBICThI.
K¥KBIKTLIK pezumst Talfay/bIH, KaliTa KYpPYyAblH J>XoHE ChIHAY/bIH COHFBI TQCU'IIIGPIH
SKeTeKIl 3epTTeyurinep a3ipieini, oy KYKBIKTaF bl peamcTiK napajurMaHbIy Ka)KeTTlJ'III‘IH
KepceTeqi. Makanaga KapacTbIpbUIFaH PECEMTiK KYKBIKTBIK peanm3Mmii TYCIHy Tocimmepi,
ocipece KJIaCCUKANBIK, aMEPUKAHJbIK >KOHE CKAHAMHABUSIBIK, PEAUCTIK OarbITTap asiChIHfA,
Peceiineri KYKbIKTBIK, peajii3M TeOPUsIChbl MEH NPaKTUKACHIHBIH OJIaH 9pi IaMy TEeHJICHIMSIAPbIH
Tanjayra MYMKIHAIK Oepeni. 3epmmey noui Kazipri rajbIMAApAblH PECEMIiK KYKBIKTBIK,
peanmsm K¥6I:IJ'II:ICLIHa KO3KapacTapbHaH TYDPa/Ibl. }KyMchmbm Makcambl — KYKbIKTaHYyIarbl
pecenmik peaJII/ICTlK OarbITThI 69JIy,HlH HETI3AUTITIH TYCiHAipY. T akbipbinmoiH, #araabizbl COHFbI
OHXXBLIBIKTA nauna OOJIFaH pecemIiK KYKBIKTBIK Peasii3m TaKbIPbIObIHAFbI KYMbICTAP/IbI
TaJjay/a, COHbIH, ilIiH/e OChl KO3FaJIbICThIH OKIIIepl Typalibl FhibiMa Oap HEri3ri miKipJiepi
JKOHE OHbI aMEepPUKAH/IbIK, KoHEe CKaHJIMHABUSUIBIK, KYKBIKTHIK, PEAIM3MMEH KaTap «KJIACCUKAJIBIK»
peanucTik 6arbIT peTiHje 6eKiTy NepcneKTUBATIAPbIH CANBICTHIPY/A XKaThIp. 3epmmeyoin Hez2i3el
a0icmepi PETiHAE CHUMATTAMAJbIK, (DOPMAJB/bI-IIOTUKAJBIK >KOHE CallbICThIPMAJIbl-KYKBIKTHIK,

2See more: Tonkov D.E., Tonkov E.N. Legal Realism, Russian // Encyclopedia of the Philosophy of
Law and Social Philosophy. P. 2.
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anictep, conbH, imiHae 2018 xbuwrsl «Peceit KYKBIKTBIK peanm3Mi» arbUIIIBIH Tl YKBIMABIK
MOHOTpausIChl ABTOPJIAPBIHBIH XXYMBICHIH Tanjiay Ke3iHjie KOJJaHbUIbI. («Sprmger» Gacmacbr)
KOHE KYKBIKTaHY CalaChIHarbl aMEPUKAHJBIK, CKaH[MHABHSUIBIK XKOHE peceiik peanucTik
GarbITTap/ibl CAIbICTBIPY. MaKalaHbIH Hezise mnyCbzprMaapbz XIX racbIpiblH asFbl MeH XX
FachIP/IbIH GaChIH/IArbl PECEilTiK KYKbIKTBIK OJIbI OJ]aH 9pi 3ePTTeY KAXKETTIIr O0JIBIN TaObLIAJIbI.
KoHe oHbIH XX — X XI racwIpiapia faMmybl JKaH — KaKThl ICUXOJIOTHSUTBIK, SKOHE QJIeyMETTaHYJIbIK,
TeopusIIap apachiHA KYKBIKTHIK PEaTN3MHIH PECEMITIK HYCKACKIH HEFYPIILIM HaKThI O6JTill KOPCETY
Y1IiH, coHfaii-ak Peceiiieri 6omkamapl peammcTik upesimapasl AKIL men CkaHpuHaBUSArbI
KYKBIKTBIK, PEaJIM3MHIH KaJbINITACKAH KJIACCUKAJBIK OarbITTaphIMEH CalbICTRIpY. Peceriy
KeKe KYKBIKTBIK peajnu3M KO3FajbIChIH HEri3fey VYIIiH MYHAall CaJbICThIPMAIbI TaJIay/IbIH
MaHbI3AbLUILIFEI aTan eTiil. KenTeren sficHaManbIK, KUbIHAbIKTApFa KapamacTaH, XIX racbIpibIH
asirbIH/IA OHbIH, 13alapaapybIH (ofaH OypbIH OosraHAap/bIH) XKoHe XX rachIpfiarbl i36acapiapbiH,
(TeopeTHKTep MEH TPAKTHKTEpJiH) €HOEKTepiH a’KbIpaTaTbIH PECEMTiK KYKBIKTBIK, pPEeav3M
Typasbl TYCIiHIK YCHIHBUIA/BI.

Tyiiinoi ce30ep: peceinik KYKbIKMbIK Peaiudm, peatucmix KYKbIKMAany, KYKblK
Qunocogpuacol, Kykvik  aneymemmanyvi, KYKbIKMbIH, — NCUXOAOUAABIK — MEOPUACHL,
Jl Ilempaxcuyxuii, kasipai opvic Kykbvikmary.

E.H. Tonkos, K.10.H., foueHT Kadeapol npaBoseneHusi Cepepo-3anajHoro MHCTUTYTA
ynpasienus — ¢punuana Poccuiickoi akageMu HApOAHOTO X03SICTBA M TOCYJapCTBEHHOM
cayxob1 npu [Ipesunente P® (r. Cankr-Ilerepoypr, Poccus); [1.E. TonkoB, K.10.H., npe-
nopaBaTtens TamkeHTckoro ¢uianana MOCKOBCKOTO TrOCYJapCTBEHHOTO WHCTHUTYTA
MEXAYHAPOAHbIX OTHOWeHUNd (YHuBepcuTeT) MMHHMCTEPCTBA HHOCTPAHHBIX JIeJl
Poccuiickoi ®enepanun» (r. TamkeHT, Y30ekucran): IlonumaHue poccuiickoro npaBoBoro
peaju3Ma B COBpeMeHHOM HayKe.

JlaHHast CTaThsl MOCBAIIEHA COBPEMEHHBIM MCCIIE[IOBAHVSIM PEAMCTUYECKOTO HANpPaBIICHUS
topuctipyaeniuu B Poccun. AxkmyaavHocms membl 00yCNOBIEHAa HApACTAIOLVIM MHTEPECOM K
IOPUANYECKUM PEANMCTUYECKUM JIBIDKEHUSIM B 1IEJIOM U POCCUIICKOMY MPaBOBOMY pEaM3My B
yacTHocTU. HoBeline mofaxofbl K aHAM3y, PEKOHCTPYKIMM U KPUTUKE MPABOBOTO peajn3Ma
pa3pabaThIBalOTCs BEMYIIMMHU WUCCIIEOBATENSIMUA, UTO CBUJIETEIBCTBYET O BOCTPEOOBAHHOCTH
peaNMCTIYECKO NapagurMbl B MpaBe. PaccMaTpuBaemble B CTaThe MOAXOfbI K MOHUMAHHIO
POCCHIICKOTO MPAaBOBOTO peaim3Ma, OCOOEHHO B KOHTEKCTE KIITACCMYECKMX aMEepUKAaHCKOTO M
CKaHJIMHABCKOT0 PpeaJMCTUYECKUX HANpaBJIeHWi, MO3BOJISIOT MPOAHAIU3UPOBATH TEHAECHIUU
JajbHENIero pas3BUTHS TEOPUM M NPAaKTHKU MpaBoBoro peamu3Ma B Poccum. Ilpegmer
UCCIIE/IOBAHVSI COCTABJISIIOT MOIXO/Ibl COBPEMEHHBIX YUEHbIX K (PeHOMEHY POCCUICKOTO PABOBOTO
peammaMa. Lleab pabombi COCTOUT B TPOSICHEHUM OOOCHOBAHHOCTH BBIJICJIEHUSI POCCUIICKOTO
PEaNMCTIYECKOTO HampaBJeHus] B opucnpyieHumn. Hosuzna membt 3aKIOYaeTCsS B aHAJN3E
MOSIBUBIIMXCS B TIOCJIE/IHEE JIECSATUIIETHE PpabOT MO TEMATHKE POCCUICKOTO MPABOBOTO pPeasin3Ma,
B TOM YWCJI€ COMOCTABJICHHS IIABHBIX UMEIOIXCSl B HAYKE MHEHUI O MPEACTABUTENSIX IAHHOTO
JBIDKEHUSI U TIEPCIEKTHUB €ro 3aKpEeIUIeHUs B KAueCTBE <«KJIACCMYECKOT0» PeaTuCTUYECKOro
HAIpaBJICHUsI, HAPsy C AMEPUKAHCKMM U CKaHJMHABCKMM TMPABOBBIM peajm3mMoM. B kauectse
OCHOBHBIX METOJIOB WCCJIC[IOBAaHUSI TMPUMEHSUINCh ONKMCATEeNbHBIA, (DOPMAaTBHO-JIOTHUECKUIM
1 CPaBHUTEILHO-TIPABOBOM METOfIbI, B TOM YHCJIe TIpH aHaim3e paboT aBTOPOB AHTJIOSI3BIYHOM
KOJUTEeKTHBHON MOoHOrpacum «Poccuiickuii mpaBoBoit peami3m» 2018 r. (m3paTenbeTBo «Spring-
€r») U CPAaBHEHNN AMEPUKAHCKOI' 0, CKAHJUHABCKOT'O M POCCUICKOT0 PEANTMCTUYECKUX HATIPABJIEHUIA
B ropucnpyieHuu. OCHOBHbIMU 8bl600AMU CTATbU SIBISIIOTCS HEOOXOMMOCTL JalibHEHIIero
UCCJIE0BAaHUST POCCUNCKONM NMpaBoBoi Mbiciim KOHUAa XIX — Havana XX BB. U ee passutust B XX
— XXI BB. u1s1 60JIee YETKOTO BbIIEJICHUS] POCCUIICKOTO BapuaHTa MPaBOBOTO peajim3Ma Cpeu
PA3HOCTOPOHHMX TICUXOJIOTUYECKUX W COLMOJOTMYECKNX TEOpHid, a TaKXe COMOCTABICHUS
NPEINOIOXKUTENFHO PEAMCTUIECKUX WAel B Poccum c yKe yCTOSIBIIMMUCST KITACCUYECKUMMU
HarnpasyieHusiMu nipaBoBoro peamisma B CIIA u CkangunaBuu. [loguepkuBaeTcsl BasKHOCTD
MOJIOOHOTO CPaBHUTEJILHOTO aHaiW3a /Il 0OOCHOBAHMSI OTMEJIBHOTO POCCUICKOIO ABUKEHMS
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NpaBoBOro peamm3ma. HecMOTpss Ha MHOTHME METOMOJIOTMYECKHE TPYAHOCTH, MpefIaraercs
MOHVMAaHUE POCCUICKOrO PABOBOTO PEAIN3Ma, KOTOPOE pa3InyaeT TPY/Ibl €T0 MPENIIECTBEHHUKOB
B KOoHLe XIX B. 1 CTOPOHHUKOB (TEOPETUKOB M MPAKTUKOB) B XX B. M KOTOPOE aKTyaJU3UPYET UX
3HAYUTENBHOE BIIMSHUE HA POCCUIICKUE NTpaBoBble peanuu B XXI B.

Karouesbie caoséa: poccuiickuii npasoeoil peaiudm, pearucmuyeckas pUcnpyOeHyus,
Qunocogpus npasa, coyuoaous npasa, ncuxoaouveckas meopus npaea, J1. [lempaxcuyxuii,
COBPEMEHHAA POCCULICKAR IOPUCTPYOCHUUSL.
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