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SEPARATION OF POWERS PRINCIPLE
IN THE STATES OF XXI CENTURY:
CONSTITUTIONAL APPROACH

The relevance of the topic of this study comes from the constant
search by legal theorists for the formula of an ideal state and the
determination of the scope of power and functions of a particular
branch of government. That is because the different balance and
strengthening of one of the three branches of government leads to
the formation of one or another political system within the state,
and also determines the dynamism of the country’s development. In
different states, this balance and system of checks and balances are
formed differently, which gives rise to their political characteristics,
thus creating political challenges.

The subject of this work is the principle of separation of powers,
according to which democracy is realized in the modern world. The
purpose of the work is to explore the theory of separation of powers,
A.D. KADYRBEKOV, its current position in countries with Presidential and Parliamentary
PhD student, Anadolu University; forms of government and how compliance with certain criteria can
(Republic of Turkey, c. Eskisehir) help maintain the effectiveness of government in the modern era.

The topic of this study is relatively up-to-date due to the small
number of legal works devoted to the issues which are taken into
consideration. Most researchers focus on the topic of the classical
theory of separation of powers, rightfully positioning it as the dominant and generally accepted
principle of organization of power in a state. Thus, based on a certain distribution of power, they
give their preferences to one or another form of government. At the same time, the smaller num-
ber of works are devoted to alternative positions associated with the branches of government.
This article, in its essence, is a study that starts discussion on the topic of the constitutional branch
of government.

The research methods used in this work are typical for a legal research (analysis, synthesis,
etc.). Through a comparative analysis of the separation of powers in the countries of Kazakhstan,
Uzbekistan, the United States and Indonesia, this study attempts to shed light on the need to
establish a balance between the three branches of government. This study outlines the position
of why the principle of separation of powers is so important for modern states of the world. And
how does this principle ensure stability, security and democracy in a state. Based on the analyzed
theoretical and real provisions in countries, the author proposes the position of adding a new
branch of government to the existing one — the classical system of checks and balances. The con-
stitutional branch of power is a guarantee of stability and balance of a certain state.

The findings of this study contribute to the debate on the distribution of power and responsibil-
ities between branches of government and compliance with checks and balances. This reflects the
eternal search for balance between branches of power in the theory of law. This study also pro-
poses to supplement three branches of government with a fourth component — the Constitutional
branch of government. The author suggests that the inclusion of a new branch of government will
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help make government systems and their forms of governance more democratic, efficient, and
capable of meeting the requirements of modern time.

Keywords: power, principle of separation of powers, democracy, branches of government,
Kazakhstan, political system, state, governance, political reforms, constitutional law.

Introduction

Today, living in a constantly changing world, we see the dynamics of globalization of states,
their participation in international organizations, and the transformation in terms of political re-
forms within countries. The vector of transformation and reform of states is directed towards the
supremacy of law and the observance of people and citizen rights.

The purpose of this paper is to review existing theories of the functioning of the state: the
classical theory of separation of powers and the newest theory of separation of powers. The au-
thor also attempts to justify the introduction of a fourth branch of government in the form of a
“constitutional branch of government.”

There is exist 193 states across the globe, as per the United Nations. Every state, acknow-
ledged by the international community, possesses unique features of state structure, culture, terri-
tory, and legal family affiliation. Nonetheless they are all united by a common thread — the ability
to govern a particular territory effectively, a crucial attribute of a sovereign state.

When we refer to recognized states, we mean those states that meet all the criteria of a state
under international public law, where the Convention on the Rights and Duties of States, signed
in Montevideo on December 26, 1933, speaks about the characteristics of a state. As indicated by
the Montevideo Convention, Article 1 outlines four distinct attributes that define a state: a perma-
nent population, a defined territory, a government, and the ability to engage in relations with other
states. These criteria pertain to “Republics” as states, whereas for federal states, Article 2 of the
same convention specifies that a federal state is an exclusive entity of international law.

In this paper the focus will be on the theses regarding the category of “Government”. This
is because the government of any state is empowered to implement internal and external policies
and is responsible for the well-being of its residents. As a fundamental element of the state, the
government plays a crucial role in ensuring the welfare of its citizens.

There were two other types, empires, and protectorates, but over time and in historical reality,
they remained in the history of the theory of state and law. Thus the “State structure” is an organ-
izational and legal system that determines the structure and functions of the state, its bodies, and
institutions, as well as their interaction to implement tasks entrusted to the state.

According to the legal theory, the state structure is one of the main elements of the state. It is
determined by constitutional norms and laws that establish the legal foundations for the organiz-
ation and functioning of the state.

The state structure can be different for different states, and it may include various elements,
such as executive, legislative, and judicial branches of power, local self-government, federal re-
lations between different territories, etc.

The bodies of state power and administration that make up the state structure may have dif-
ferent powers, levels, tasks, and functions, but they are all aimed at ensuring the protection of the
rights and freedoms of citizens, creating conditions for economic and social development of so-
ciety, maintaining order and security, and so on. According to the legal theory there are currently
three types of state structure: unitary, federal, and confederate.

In addition to the state structure, there is also state administration in the state. “State admin-
istration” is the system of management of state affairs that is carried out by state bodies and in-
stitutions operating based on constitutional norms and laws. It is one of the elements of the state
structure.

According to the legal theory, public administration is a set of activities of state bodies and
institutions aimed at implementing tasks assigned to the state. It includes organizing and coordin-
ating the activities of state bodies, as well as regulating relations between them and citizens.
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Public administration includes the following functions:

1. Legislative function — the adoption of laws and regulatory acts;

2. Executive function — implementation of laws and regulatory acts, as well as monitoring
their execution;

3. Judicial function — resolution of disputes and conflicts arising between individuals (cit-
izens, foreign citizens, and stateless persons), legal entities (organizations and companies), and
state bodies;

4. Control function — control over the activities of state bodies and institutions [1].

Public administration is an important tool for implementing state policy and ensuring the
protection of the rights and freedoms of citizens, creating conditions for economic and social
development of society, and maintaining order and security.

Materials and Methods

This work uses the results of research by various scientists on the topic of the principle of
separation of powers. The results were analyzed, interpreted and adapted to justify the need for a
new branch of government. The author used a typical legal research methodology, which includ-
ed a systematic analysis of the concept of the principles of separation of powers and the system
of checks and balances. The first step was to define and understand the principle of separation of
powers and its role. Also in addition to the classical theory of separation of powers, the author
pays attention to the newest theory of separation of powers.

In general, the methodology of this article involves a comprehensive study of the various
ways of distributing power between the three branches of government (legislative, executive and
judicial). It is also proposed to balance them with the forth one, which is the Constitutional branch
of government.

Main Provisions

1. The different types of governments and the implications on the principle of separa-
tion of powers

From the legal theory we know that there are two types of government: monarchy and repub-
lic. If we talk about the first category, “monarchy” is a form of government in which the head of
state is a monarch — one person who inherits power by right of inheritance. If we consider the lex-
ical meaning, “monarchy” (the Greek word monarchia — absolute rule) — in English, monarchy; in
German, Monarchie. A form of government in which supreme power in the state is formally (fully
or partially) concentrated in the hands of an only head of state — a monarch.

From the perspective of the legal theory monarchy is one of the forms of government that is
based on the concept of monarchical power, which is the idea that the monarch is the sole holder
of power and the supreme representative of the state. In this system the monarch is usually a sym-
bol of unity and stability of the state and also performs the functions of the head of state.

Monarchy can be absolute or constitutional. In an absolute monarchy the monarch has
unlimited power and is not subject to laws. In the constitutional monarchy the monarch has lim-
ited powers and acts within the framework of the constitution and laws that define the organiza-
tion and functioning of the state.

The features of monarchy can vary depending on the traditions and culture of different coun-
tries. Some monarchies may have a strong political role and influence government decisions,
while in other monarchies; the monarch may be predominantly a symbolic figure who does not
interfere in politics.

Although monarchy can be stable and have its advantages, it can also be criticized for the lack
of democratic procedures and inequality before the law.

Moving on to the second form of government, referring to the vocabulary meaning of the
word “republic,” we see that it comes from the Latin “Res Publica”, where “res” means “thing”
and “publicus” means “public”. This is a form of government where all the highest organs of
power are either elected or formed by national representative bodies (parliaments), and citizens
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have personal and political rights. As for the form of government in a “republic”, this is a form
of state structure in which the head of state is either a president elected for a specific term or a
collegial body such as a government or parliament. Republics are characterized by the fact that
the head of state and/or government is elected for a specific term rather than monarchy, power
inheritance.

From the perspective of political theory and law, a republic is one form of government based
on the idea that power should be elected for a specific term and controlled by the people. A repub-
lic can be presidential with the president as head of state or parliamentary with the parliament as
the main authority. A constitution typically governs a republic, outlining the state’s organization
and operation, safeguarding citizens’ rights and freedoms, and restricting the government’s au-
thority.

A republic usually involves democratic procedures, such as elections, freedom of speech and
assembly, and an independent judiciary. A republic can take different forms of government, such
as parliamentary, presidential republic, semi-presidential republic, and so on. Throughout vari-
ous nations, republics exhibit unique characteristics in regards to their legal framework, election
procedures, governing structure, level of centralized authority, and more. Generally speaklng,
republic serves as a type of government that restricts power and guarantees citizens’ involvement
in crucial state affairs.

When discussing state institutions, it is important to recognize the three primary branches
of government: legislative, executive, and judicial. These branches are a fundamental concept
within constitutional law, designed to ensure the separation of powers among the three branches.

Each branch has its specific functions defined by the constitution (the country’s fundamental
law). The legislative branch creates laws and only it has this legislative function; the executive
branch ensures the enforcement of enacted laws and takes all possible measures to implement
them. The judicial branch resolves disputes regarding the violation of rights protected by law and
makes decisions based on those laws.

The concept of separation of powers was developed by the French philosopher Montesquieu
in the 18th century. In his book “The Spirit of Law” he expressed the idea of the need to separate
powers to ensure freedom and protection of citizens’ rights [2].

Montesquieu believed that the separation of powers into branches was a necessary condition for
the creation of a free and rule-of-law state. He believed that the concentration of power in the hands
of one person or one institution of the state could lead to abuses and violations of citizens’ rights.

Montesquieu proposed dividing power into three branches: legislative, executive, and judi-
cial. He believed that each branch should have its specific functions and should not interfere with
the work of other branches. Thus, the legislative branch creates laws, the executive branch enfor-
ces them, and the judicial branch resolves disputes and makes decisions based on laws.

Montesquieu emphasized that each branch should be independent and equal. He proposed
creating a system of checks and balances to prevent the possibility of abuse. Thus, the legislative
branch should control the executive branch, and the judicial branch should control both branches
and correct errors and abuses if they occur. Thus, Montesquieu believed that the separation of
powers into branches was necessary to create a free and lawful state, where the rights and free-
doms of citizens are protected by law and controlled by different branches of government.

When the principle of separation of powers into three branches of government exists, the con-
cept of “checks and balances™ arises. The system of checks and balances is a concept developed
in the theory of state and law, which provides for the creation of a system of control and balance
of power to prevent abuses and violations of the rights of citizens.

According to this concept power in the state should be divided into different branches, each of
which should perform its specific functions. Each branch of government should have independ-
ence and equality so that it can perform its functions effectively.

However, in order to prevent possible abuses, each branch should control and restrain the
actions of the other branches of government. Thus a system of checks and balances is created that
provides a balance of power and prevents its trespass.
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For example, in the United States the legislative branch (Congress) creates laws, but the
President has the right to veto, which can be overridden by Congress. The Judicial branch can
overturn laws that it deems unconstitutional. Thus each branch of government controls and re-
strains the actions of the others to create balance and protect the rights of citizens.

The system of checks and balances is an important element of the rule of law, as it ensures a
balance of power and protects the rights of citizens. It prevents the possibility of tyranny, dicta-
torship, and authoritarianism, and guarantees freedom and equality before the law.

Apart from the traditional concept of separation of powers, there is existing a contempor-
ary theory proposed by Cindy Skach, an accomplished English professor. Her perspective on
the theory is influenced by the advancements and difficulties faced by current states, including
globalization, the era of information, and transnational concerns. This may necessitate the modi-
fication of existing separation of powers principles to suit the new conditions. Specifically, the
theory of “Semipresidentialism” is recommended, which prioritizes the integration of features
from both presidential and parliamentary systems of governance. In a seven-presidential system,
the president plays an important role, but there is also a parliament with legislative powers. This
is different from the clearly divided system presented in the classical separation of powers theory.
Along with this, there is also an increase in the role of the executive branch. In the new theory
of separation of powers, especially in the context of Semipresidentialism, the executive branch
(president or prime minister) may have more power and influence over the legislative process
than in the classical theory [3].

An example of states with Semipresidentialism could be:

France is one of the most famous examples of a country with a seven-presidential system. The
President of France plays an important role in the executive branch and foreign policy, while the
parliament (National Assembly and Senate) has legislative powers.

Romania also has a seven-presidential system, where the president is the head of state and has
certain powers, and legislative power is in the hands of parliament.

Portugal has a seven-presidential system, where the people elect the president and have cer-
tain powers, while the parliament (Assembly of the Republic) has legislative powers.

Ukraine is also an example of a country with a seven-presidential system, where the president
and parliament have certain powers, and the distribution of power between them is determined
by the constitution.

Professor Skach also talks about the remaining branches of government, in terms of the new
theory of separation of powers, which emphasizes flexibility and cooperation between branches
of government, instead of strict isolation. This may be necessary to more effectively manage
complex problems such as economic crises and global threats [4].

When examining the roles of government, we can draw parallels with the various branches
of government. The “legislative function,” which involves the creation of laws and regulations,
falls under the purview of the legislative branch. Typically the parliament serves as the legislative
body, and can take the form of a unicameral system, as is the case in Ukraine’s Verkhovna Rada,
or a bicameral system, such as Kazakhstan’s Senate and Majilis of Parliament.

“Executive function” refers to the implementation of laws and regulations, as well as the
monitoring of their implementation. This function is often carried out by the Cabinet of Minis-
ters, headed by either the UK’s Prime Minister, the US President, or the Chancellor as it currently
stands in Germany.

“Judicial function” involves the resolution of disputes and conflicts that arise between indi-
viduals (citizens, foreign nationals, and stateless persons), legal entities (organizations and com-
panies), and government bodies. This function is carried out by judges and presented in courts at
different levels. For example, in Kazakhstan, this includes courts of first instance (district or city
courts), appellate courts (usually regional or republican city courts), and cassation courts, such as
the Supreme Court of the Republic of Kazakhstan.

The “control function” encompasses the observation of government bodies and institutions.
Within the system of checks and balances all three branches of government possess this function.
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Nevertheless, in a super-presidential republic, the head of state — the President — may hold this
function, standing apart from the branches of government and serving as a mediator of power.
It should be noted that if this control function over the branches of government is handed over
to one body or person, the democratic balance of power between the branches of government is
disrupted. This can strengthen authoritarian traits in the system of government, leading to a power
imbalance in the state, as noted by the famous legal philosopher Montesquieu.

When considering the institutions of power, each one must be examined separately. Let’s
start with the legislative branch, which is represented by the country’s parliament. This body is
formed by parties, different political formations, and movements. Parliament is considered the
highest representative body, and its representatives are elected by the people, which corresponds
to the spirit of democracy. The “parliament” is the legislative body of the state, consisting of
elected representatives of the people called parliamentarians. The primary functions of parlia-
ment include the enactment of laws, overseeing the work of the government, and determining the
political direction of the state [5].

2. The different approaches to the separation of powers

In many countries the parliament consists of chambers formed through general elections and
voting for specific political parties. For example, the U.S. Congress is formed through elections
in all states of the country from the two parties, “Democrats” and “Republicans”. In Kazakhstan
the Parliament is formed through general elections, using a mixed system, where citizens of the
country vote for candidates from political parties, which, at the time of the last election on March
19, 2023, were: “Amanat,” “Respublika,” “AqZhol,” “Auyl,” “Narodnaya Partiya Kazakhstan”
and “Obshchenatsionalnaya Sotsial-Demokraticheskaya Partiya (OSDP)”.

Considering the concept of “political pluralism” is essential as it ensures that all perspec-
tives of the society are taken into account in the political beliefs of citizens. Political pluralism
advocates for the coexistence of different political viewpoints, opinions, and beliefs in society,
along with their expression and representation through diverse political parties, groups, and or-
ganizations. This assumes that citizens have the right to freely express their political views and
participate in decision-making processes.

2.1 Kazakhstan

Article 5 of the Constitution of the Republic of Kazakhstan upholds political pluralism and
lays out the fundamental principles of the country’s constitutional system, including the princi-
ples of separation of powers and multi-party system. Furthermore, the legislation on political
parties in Kazakhstan establishes the legal status and guidelines for the creation, registration, and
operations of political parties. Under this legislation political parties are afforded the freedom to
express their political views, participate in elections and decision-making processes, and engage
in lawful activities that align with the Constitution and laws of the Republic of Kazakhstan.

Thus in Kazakhstan political pluralism is one of the fundamental principles of the constitu-
tional system of the state, which ensures freedom of expression of citizens’ political views and
the diversity of political parties and organizations.

Talking on parliament it is important to outline its main functions. We believe that the main
functions of parliament include:

Legislative function. Parliament directly participates in the process of adopting laws, con-
siders and approves draft laws, as well as discusses and makes amendments to existing laws, or
recognizes laws and acts of parliament that have lost their legal force.

Representational function. Parliament represents the interests of citizens and the people of
the country, expresses their will, and exercises control over the activities of the government and
state authorities.

Government formation function. Parliament participates in the formation of the government,
approves its composition and program of activities, and also exercises control over its work.
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Control function. Parliament exercises control over the activities of the government and other
state authorities, conducts parliamentary hearings, and investigations, and adopts resolutions on
issues related to the national interests of the country.

Function of budget management. The parliament participates in the formation of the state
budget, approves it, and exercises control over its execution.

Function of international cooperation. The parliament exercises control over the foreign
policy of the government, participates in the process of ratification of international treaties and
agreements, and also participates in inter-parliamentary relations with other countries.

All these functions must be carried out by the parliament per constitutional principles and
laws, taking into account the interests of citizens and the people of the country. The parliament
must also ensure the observance of the rights and freedoms of citizens, as well as take measures
to strengthen the constitutional system and the rule of law [6].

Now let us turn our attention to the executive branch of government. As is customary the
authorized entity in this branch is referred to as the “Government”. The Government is an exec-
utive authority that oversees the state and guarantees the enforcement of policies and laws passed
by the legislative authority. Among its many responsibilities the Government conducts both do-
mestic and foreign policies, ensures safety and maintains law and order, regulates the economy,
provides social protection, and addresses other various aspects of society’s well-being.

The legal theory considers the government as one of the three main bodies of the state, in-
cluding the legislative, executive, and judicial branches of power. The government belongs to the
executive authorities that are responsible for the implementation of laws and policies approved
by the legislative authority [7].

The philosophy of law also regards the government as an executive authority that ensures the
enforcement of laws and the protection of the rights and freedoms of citizens [8].

By analyzing the legal structure of the “government” and its connection to the executive
branch, we can discern its primary roles. While we offer six functions it is important to note that
this catalogue is not exhaustive and may be augmented by additional duties based on the political
landscape of a given nation. Thus, according to constitutional law, the functions of the govern-
ment include:

The legislative function. It is important to note that this function is not the function of adopting
laws, but only endows the government with legislative initiative. The government interacts with
parliament and presents draft laws that are then discussed and adopted in parliament. In addition
the government may issue resolutions and orders that have the force of law in exceptional cases.

In Kazakhstan, in situations where resolving a socially significant matter is urgent, the govern-
ment reserves the authority to release temporary government resolutions that possess the weight
of law. These resolutions remain in effect until laws are passed by Parliament or until Parliament
fails to pass any laws. This function is intended to eliminate gaps in legislation or to address acute
situations in society. Subsequently, the Parliament of Kazakhstan passes the main law and cancels
the temporary government act. In other words, in this case, the constitution provides for such
functions of the government to timely respond on behalf of the state.

Function of the executive branch. The Government exercises leadership and coordination of
the activities of all executive authorities, approves state programs and plans, and regulates eco-
nomic and social processes in the country.

Function of control. The Government controls the execution of laws, decrees, and resolu-
tions, as well as the activities of all executive authorities.

Function of protecting the rights and freedoms of citizens. The Government is obliged to
protect the rights and freedoms of citizens and ensure compliance with constitutional guarantees
and the rules of the rule of law.

Function of foreign policy. The Government conducts foreign policy activities, establish-
es diplomatic relations with other states and international organizations, concludes international
treaties and agreements, and protects the interests of the country in the international arena.
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Function of economic development. The Government is involved in the development and
implementation of the country’s economic policy, regulation of economic processes, ensuring the
economic security of the state, and the development of infrastructure.

All of these functions must be carried out by the Government following constitutional prin-
ciples and laws, taking into account the interests of citizens and the people of the country [9].

Continuing our discussion on the fundamental components of government, we come to the ju-
dicial branch — an integral part of the state’s governance. This branch is responsible for upholding
justice and interpreting laws by hearing and deciding cases. Along with the legislative and exec-
utive branches, the judicial branch completes the trifecta of the state’s main governing bodies.

The legal theory considers the judicial branch of government as an independent and autono-
mous power that is not subordinate to other branches of government and exercises control over
their actions. The judicial branch of government exercises justice within the framework of es-
tablished laws and norms, protects the rights and freedoms of citizens, and also regulates public
relations.

The philosophy of law also considers the judicial branch of government as one of the main
branches of government, which protects the rights and freedoms of citizens and exercises justice
in accordance with the legislation.

Like the previous branches of government, the judicial branch of government has its own
specifics and corresponding functions. Thus, the main functions of the judicial branch of govern-
ment are:

Dispute resolution. The judicial branch of government is engaged in the resolution of disputes
and conflicts between individuals, organizations, and the state. This may be related to property
rights, contracts, inheritance, crimes, etc. The bodies that resolve disputes often include courts,
arbitrations, tribunals, and other judicial bodies.

Ensuring social justice. The judicial branch of government guarantees justice and equality
before the law. Judges must make decisions based on the law and evidence, not on their personal
beliefs or prejudices. However, it should also be noted that on some issues, where the law does
not provide a precise interpretation and has evaluative categories, judges consider cases from the
point of view of their own moral, ethical, and life experiences and situations.

Protection of rights and freedoms of citizens. The judicial branch of government protects the
rights and freedoms of citizens from violations by the state or other citizens. The courts must en-
sure the protection of rights to life, liberty, honor, dignity, property, and other civil rights.

The judicial branch of power apphes lawful measures to violators of the law and public order,
which may take the form of administrative or criminal liability in the form of fines, corrective
labor, restrictions on freedom, imprisonment, and in some countries, the death penalty and even
deprivation of citizenship.

Enforcement of the laws. The judicial branch of power monitors the enforcement of laws and
resolutions adopted by other branches of government. Courts may invalidate illegal acts and de-
cisions made by other branches of government.

Ensuring legal stability. The judicial branch of power creates precedents and establishes
norms that regulate relations between people and the state. This ensures legal stability and pre-
dictability in the legal system.

All of these functions should be carried out by the judicial branch of power in accordance
with the constitution and laws, taking into account the interests of citizens and the state. Courts
must also ensure the protection of the rights and freedoms of citizens, as well as take measures to
strengthen human rights and ensure the rule of law in the state [10].

It is no coincidence that we propose the introduction of a new branch of government - the
Constitutional branch. Because as it seems to us its main goal is to be an arbiter of power and
provide a guarantee of the inviolability of the norms of the Constitution. Which can be expressed
in the function of balancing Parliament, Government, and Court. As a result the above analysis
of the functions of each branch of government speaks of the need to contain and establish the
scope of powers defined by the Constitution. Therefore, to avoid conflicts within the political
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system (between the three branches of government) a body is needed to balance them, which is
an independent branch of government — the Constitutional branch of government. This is where
this specific branch of the government monitors compliance with the norms of the Constitution.

For example, the Constitutional Court, as a branch of government, can monitor the compli-
ance of laws and regulations adopted by other branches of government with the norms of the
Constitution. Also, the Constitutional Court can overturn non-constitutional acts and decisions
made by other branches of government. This function of the Constitutional Court is designed to
ensure constitutional stability, where the body of constitutional control creates precedents and
establishes norms that regulate relations between the branches of government, both among them-
selves and between them and the people. This ensures constitutional stability and balance in the
legal system.

At this stage of state existence, each country, seeking to build an “ideal state,” chooses a
certain path of political development. On this path countries with three branches of government
shift the balance in one of the three directions or endow a stabilizing function to a fourth branch
of power outside the branches of government (the fourth branch of power). Often this role is
assigned to either the head of state or the constitutional control body. These shifts in the balance
of power are expressed in the endowment of a greater number of powers and functions to one or
another branch of power.

However all state and political transformations usually occur with the help of the will of the
citizens of the state — a referendum. Thus a referendum is a form of direct expression of the will
of the people, in which citizens vote for or against any question that is put to a referendum. A
referendum is an instrument of direct democracy that allows citizens to make important decisions
directly, bypassing representative bodies of power.

In the Constitutions of various countries, including Kazakhstan, a referendum can be held on
a number of issues, such as amending the Constitution, adopting or repealing laws, decisions on
joining international organizations, etc.

Citizens, parliament, or the president can initiate a referendum, which typically follows
specific procedures and rules outlined in laws governing referendums, elections, and other regu-
latory acts related to the electoral process. If a sufficient number of votes are garnered, the results
of the referendum hold legal weight.

For example, in Kazakhstan and Uzbekistan, constitutional reforms were carried out through
a referendum. Let us consider the example of Kazakhstan, where the current President K. To-
kayev is carrying out a reform to democratize the state and strengthen the branches of power,
thereby continuing the policy of N. Nazarbayev in 2017. Thus the center of the super-presidential
republic, Kazakhstan is moving towards a parliamentary republic. Since the transfer of presiden-
tial powers began in 2017, when the president’s powers were transferred to the government and
parliament, it continues today with the construction of the New Kazakhstan (Second Republic)
by K. Tokayev, which strengthens the role of the Parliament. This is evidenced by the slogan of
the reform being carried out - “Strong President - Influential Parliament - Accountable Govern-
ment.” At the moment the role of the Constitutional Court has been strengthened as a body of
constitutional control, and a mixed voting model has been introduced in parliamentary elections.
In the referendum of June 5, 2022, amendments were made to 35 articles of the Constitution out
of 99 existing ones, and the role of the human rights ombudsman was strengthened. The number
of terms of the presidency for the same person has been reduced from two times for five years to
one time for seven years.

2.2 Uzbekistan

In Uzbekistan Shavkat Mirziyoyev is also reforming the state power after the departure of
Islam Karimov, taking a course towards democratization and holding a republican referendum
to adopt amendments to the country’s constitution. This was announced in 2021 by the current
President of Uzbekistan Shavkat Mirziyoyev.

According to the new articles of the Constitution of Uzbekistan, following the referendum
in 2023, the President of Uzbekistan is elected for 7 years with the right to be re-elected for a
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second term. The Constitution provides for the accountability of the government to the Parlia-
ment, and the country’s Basic Law strengthens the protection of children’s rights through a Chil-
dren’s Rights Commissioner. The legislative initiative is outlined for the Constitutional Court, the
Supreme Judicial Council, the Supreme Court, and the Prosecutor General — in the scope of their
competencies, and the legislative initiative is also defined for citizens of no less than 100,000
people. Additionally the function of determining the most important external and internal direc-
tions of development has been transferred from the Parliament, which now only considers them,
to the President.

It is crucial to give due consideration to constitutional control bodies. Despite the legislative,
executive, and judicial branches, all laws in a country must align with the Constitution. To ensure
this principle is upheld, constitutional control bodies like the Constitutional Court or Constitu-
tional Council may be established, or the President may be authorized to fulfill this role.

In the Republic of Kazakhstan these functions, in accordance with Article 1 of the Law of
the Republic of Kazakhstan “On the Constitutional Court of the Republic of Kazakhstan” — “The
Constitutional Court of the Republic of Kazakhstan ensures the supremacy of the Constitution of
the Republic of Kazakhstan throughout the territory of the Republic of Kazakhstan™ and follow-
ing paragraph 3 of Article 72 of the Constitution of Kazakhstan — “The Constitutional Court at the
request of citizens considers for compliance with the Constitution of the Republic the normative
legal acts of the Republic of Kazakhstan that directly affect their rights and freedoms enshrined
in the Constitution” — in other words, these two norms give us the right to say that the guarantor
of the constitutional rights and freedoms of citizens.

However, what is the guarantor of the Constitution itself in Kazakhstan is the outcome of
paragraphs 2 and 3 of Article 40 of the Constitution of Kazakhstan, the institution of the President
is “the guarantor of the inviolability of the Constitution”, and the President “ensures the coordin-
ated functioning of all branches of state power”. Thus in Kazakhstan ensuring the supremacy of
constitutional law is in the competence of two authorities — the President and the Constitutional
Court of Kazakhstan.

The experience in Ukraine is interesting, where the Constitutional Court of Ukraine has con-
stitutional jurisdiction only, which is reflected in Article 1 of the Law of Ukraine “On the Con-
stitutional Court of Ukraine” — “The Constitutional Court of Ukraine is a body of constitutional
jurisdiction that ensures the supremacy of the Constitution of Ukraine...”.

As for similar functions in the constitutional jurisdiction of the President, he does not have
any. However, there is a function of constitutional control, indicated in paragraph 15 of the Con-
stitution of Ukraine, where the President suspends the acts of the Cabinet of Ministers of Ukraine
on the grounds of their inconsistency with the Constitution, while simultaneously appealing to the
Constitutional Court of Ukraine regarding their constitutionality. Thus, in Ukraine, the Constitu-
tional Court of the country acts as the guarantor of the Constitution.

2.3 Indonesia

Considering the experience of Indonesia, we see that according to Article 24C of the Consti-
tution of Indonesia, the Constitutional Court of Indonesia is one of the state institutions exercising
an independent judiciary in managing the judiciary to ensure the rule of law and justice. That is,
the Constitutional Court plays a crucial role in protecting the rights of citizens through its general
judicial jurisdiction. Additionally the People’s Consultative Assembly, as stipulated by Article 3
of the Indonesian Constitution, is responsible for adopting the Constitution and Constitutional
Laws (including amendments to the Constitution). Thus we observe a system of high respons-
ibility for the laws and constitutional rights of citizens, entrusted to the People’s Consultative
Assembly of Indonesia as the country’s legislative body.

2.4 United States

In the United States, executive power is vested in the President, which is enshrined in Article 2,
Clause 1 of the US Constitution: “Executive power is vested in the President of the United States of
America.” As for the principle of separation of powers, it is directly mentioned in the explanation of
Article I1.S1.C1.6 Separation of powers and functions of the executive, where Judge Joseph Storey
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recognized the significance of an autonomous executive branch in maintaining a system of checks
and balances. He observed that the creation of a distinct executive department had gained unani-
mous approval throughout America. This fundamental principle is enshrined in the constitutions of
every state, and has become a cornerstone of our governance — the separation of legislative, execu-
tive, and judicial powers, with no one branch wielding authority over the others.

Considering the aforementioned classifications of power branches, as well as the principle of
separating powers, the implementation of checks and balances, and instances of state reforms, it
is evident that the distribution of power among the government branches in each country differs.
In some nations, the parliament holds more power, as in the case of a parliamentary republic,
whereas in others, the president or prime minister assumes a more prominent role in government
affairs. However, in all modern democratic countries, these powers are distributed in such a way
as to ensure stability, effective government institutions, and, most importantly, the protection of
human and civil rights under the law, ensuring the supremacy of the law and the protection of
human and civil rights.

Conclusion

In conclusion it would be logical to establish a “constitutional branch of power” in the future,
which would embody the principle of the constitutionality of the state, serve as an independent
arbiter of power, and guarantee the supremacy of law and the constitution. This new branch of
power should observe the principle of checks and balances. The highest official of the state, such
as the President or a similar position, depending on the country, or a collegial body like a Consti-
tutional Court or Council, could perform this role.

Thus the main functions of the constitutional branch of power can be as follows:

- Control over compliance with the Constitution and laws: the bodies of the constitutional
branch of power monitor the compliance of all laws and other legal acts (government decrees,
court decisions, parliamentary acts, etc.) with the constitution and protect the constitutional rights
of people and citizens.

- Resolution of constitutional disputes: the institutions of the constitutional branch of power
can consider constitutional complaints and resolve constitutional disputes between state authorities.

- The reform initiative for changes to the Constitution: the bodies of the constitutional branch
of government can participate in the process of developing and amending the constitution by
putting them to a general referendum.

- Protection of human rights and freedoms: the bodies of the constitutional branch of govern-
ment can take measures to protect the rights and freedoms of individuals provided by the consti-
tution, including making decisions on citizens’ complaints about the actions or inactions of state
authorities (branches of government).

- Ensuring constitutional legitimacy: the bodies of the constitutional branch of government
ensure the constitutional legitimacy of the activities of state authorities and prevent constitutional
crises.

The scope and range of functions of the constitutional branch of government may vary in
different countries depending on the specific provisions of their constitutions.

A.Jl. KansipoexoB, Anadolu University-HiH « KoFaMABIK KYKbIK» MAMAHABIFbI 00 bIHIIA
PhD noxtopantsl (Ickumexup, Typkusa Pecmy6aukacen): Binikri Oipaey npuammmi XXI
FacbIp MemJieKkeTTiKTepinae: KoHcTUTYHUSIIBIK Tacliaep.

Byn 3eprrey TaKBIPBIOBIHBIH ©3CKTUTT KYKBIK TEOPETHKTEPIHIH HACANIB MEMIICKET
opmyraceiH xoHe Oenrini Oip OWIIK TapMarbHBIH OMIIK asChl MCH (YHKISUIAPBIH aHBIKTAy
YIIiH YSILIKCIS i137IeHiCTepiHeH TyLIH[IaI/II[I)I OiiTKeH1 OMITIKTIH Y1 TapMarbIHbIH 61pey1H1H opTypii
Tere-TeH T MeH HBIFalObl MEMJICKET 1IIiHIE COT HeMece OacKa casic KYHEeHiH KaJbIITacyblHa
OKEJIiN COFa/ibl, COHBIMEH KaTap €JUIIH JaMy AMHAMU3MIH aHbIKTaiabl. OPTYPIi MEMIIEKeTTep/e
Oy Tene-TeHIiK I1eH TeKey MEH Tele-TeH K XKYHeci opTypii KajblTacaabl, OyJ1 oJapAbIH casiCu
CHUIaTTaMaJIapbIH XKOHE OHBIMEH 0ipre cascu KUbIHABIKTAPIbI TYABIPAIBI.
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JKyMBICTBIH TaKbIpBIOBI OMIIIK OesiHici mpuHIMMI OOJNbIN TaOblIanbl, OFaH COMKeC Kasipri
aJeMIe IEMOKpATHS Ky3ere achIpbliaibl. JKYMBICTHIH MaKCcaThl — OMITiK OOIiHICIHIH TEOPHUSACHIH,
OHBIH MMPE3UJICHTTIK JKOHE MapIaMeHTTIK 0acKapy HbICaHIaphl Oap enaepaeri Kasipri karaibiH
JKoHe Oenrini Oip KpuTepuiiepai cakTay Ka3ipri 1oyipae MeMIIeKeTTiK 0acKapyablH THIMIUTITIH
cakTayra KaJail KOMEKTEeCETIHIH 3epTTEYy.

3epTTeyaiH TaKbIPhIObI KapaJaThiH MACEIIeIepre apHaIFaH 3aHIePIIiK €HOCKTEPIiH a3/IbIFbIHA
0aitIaHBICTHI )KaHa OOJIBIT TA0BLIAIB. 3EPTTEY ISP IH KOIITLIIr OUTIKTI O6ITy/IiH KIIaCCUKAIBIK
TEOPHSCHI TAKBIPHIOBIHA Ha3ap ayJapajbl, OHBl MEMIIEKETTET1 OMITIKTI YHBIMIACTHIPYABIH 0achiM
JKOHE JKalllbl KaObUIaHFaH KaFUIachl PEeTiHJE MYPBIC OpHamacThipansl. Ochulaiiia, OWITKTiH
Oenrim Oip OemiHyiHE CyiHeHE OTHIPHIN, ojap OacKapydblH COJ HeMece 0acka HBICAaHBIHA ©3
OaceIMIBIKTapBIH Oepemi. COHBIMEH KaTap, a3naraH eHOSKTep OMITiK TapMaKTapbIMeH OalIaHBICThI
Oajama KbI3METTEpre apHajiraH. byl Makaia €3 MoHI OOHBIHIIA OWJIIKTIH KOHCTHUTYIUSIIBIK
TapMarbl TaKbIPHIOBIHA MIKIPTAIAC AATHIH 36PTTCY OOMIBIIL TaObLIA/BL.

Byt JKyMBICTa KOJNZGHBUIATBIH 3€PTTEY dAICTepl KYKBIKTHIK 3epTTeylepre (Tanjay, CHHTE3
oHe T.0.) ToH. Kazakcran, ©30ekcran, AKII »xoHe I/IH,I[OHCBI/ISI eNJIepiHeTi OMITIKTIH OOiHyiH
CaNBICTRIPMAJIBI TNy apKBUTBI OYJT 3epTTey MEMJIEKETTIK OWMIIIKTIH YII TapMarbl apachbIHIarsl
Temne-TeHIIKTI OpHaTy KaXETTITITiH alIblll KepceTyre ThphIcansl. by 3eprrey OmmikTiH OemiHy
MPHUHIIMII HEJIIKTEH SJIEMHIH 3aMaHayd MEMJICKETTEpl YIIIH COHIIAJIBIKTBI MaHBI3IAbl CKCHIIT
Typallbl YCTaHBIMABI Kepceredi. Bynm KarFupa MeMIeKeTTeri TYPaKTBUIBIKTBI, KayilcCi3miKTi
KOHE JIEMOKpPATHSHBI Kallall KamTamachl3 ereai? Enpepaeri TangaHFaH TEOPHUSUIBIK KOHE
HaKThl epeXKeliepre CyieHe OTBHIPBIIN, aBTOpP KOJIAHBICTAaFbl OWJIIKKE jKaHa OWIIIK TapMarblH —
TEeKEMENIK KOHE TeIe-TCHIIKTIH KIaCCHKAIBIK KYHECiH KOCYy YCTaHBIMBIH YCHIHAABI. BUTIKTIH
KOHCTHTYIUSIIBIK TapMarbl MEMJICKETTIH TYPaKTBUIBIFEI MEH TETe-TeHIITIHIH Kemiai peTiHme,
OHBIH MaKCaThl,

3eprreyain HOTIKelepi OWIiK TapMakrapbl apachlHIarbl OWIK IICH JKayallKepUILTIKTI
ey KOHE TeKey MCH Tele-TeHIIKTI CakTay Typassl MIKipTagacka bIKnan erefi. by Kykbik
TEOPHAChIHAA OWIIIK TapMaKTapbl apachIHIAFbl TEMe-TCHIIKTI MOHIUIIK i31eyai kepeereni. by
3epTTey COHBIMEH KaTap OMIIIK TapMaKTapBIHBIH TPUXOTOMHUSICHIH TOPTIHIII Kypamaac — OMITIKTiH
KOHCTHTYIHSANIBIK TAPMAFEIMEH TOIBIKTBIPY/bI YCHIHABI. ABTOp OWIIIKTIH ’KaHa TapMarbIHBIH
KOCBUIYbl MEMJICKETTIK JKYHelep MeH OJIapiblH_0acKapy HBICAHJApbIH AEMOKPATHSUIBIK JKOHE
THIM]I, YaKeIT TanaObIHA kayar Oepyre KaOuIeTTi eTyre KOMEeKTeCe i IeT OOJKai Ik,

Tyuin ce3zdep: 6unix, Ounikmiy O6NIHY NpuHyuni, OeMoKpamus, OUNIK MapmaKmapbul,
Kaszaxcman, casacu scytie, memiexem, backapy, casicu pechopmanap, KOHCMUMYYUsLIbIK KYKbiK.

A . KanbipoexoB, noxktopant PhD cnenmanbHoctn «llyoiuuHoe mpaBo», Anadolu
University, (Pecnyoiuka Typuusi, r. Jckumexup): Ilpunuun pasaejeHusi BJaacTeil B
rocyaapcrsax XXI Bexka: KOHCTUTYIIHOHHBII IOAXO0/.

AKTyaqbHOCTh TEMBl HACTOSIIETO MCCICAOBAHUA MCXOAUT M3 IIOCTOSHHOIO IOHMCKA
TEOpEeTHUKaMH TpaBa (OPMYIBI HIEATBHOTO TOCYAapCTBA M ONpeAeNieHHs] 00beMOB BIACTHBIX
TTOJTHOMOYHMH 1 (PYHKIMIA TOW WM WHOH BETBH BIacTH. I10CKOIBKY pa3HbIN OalaHC W yCHIICHHE
OJTHOHM M3 TPEeX BETBEHl BIAacTH BeAeT K (OPMHUPOBAHUIO TOM WIIM MHOM MOJUTHYECKONH CHCTEMBI
BHYTPU TOCYAApCTBA, a TAaKXKe OIpeneiseT JUHAMUYHOCTb pa3BUTHS CTpaHbl. B pasHbIX
roCyJapcTBax AaHHBIN OaTaHC U ccTeMa CePKEK U TPOTHBOBECOB C(HOPMHUPOBAHEI IO-PA3HOMY,
OT Y€r0 M BBITEKAIOT UX IMOJIMTUYECKHE OCOOCHHOCTH, a C HUMU U MOJIUTUIECKUE BHI3OBBI.

[IpenmeT HacTOsIIIEH PaOOTHI TIPEACTABIISET COOON MPUHITHIT Pa3/Ie]IeHUS BIacTeH, COTIACHO
KOTOPOMY B COBPEMEHHOM MHpE peanmsyercs JeMokparusa. llemp paboTel 3axmrodaercs
B HCCIECIOBAaHUMU TEOPUM DAa3AC/ICHUs BIACTEH, €€ COBPEMEHHOE IIOJIOKEHUE B CTpaHax C
[Ipesunenrckoii u IlapnamenTckod (opmax NpaBieHUs W KaK COOJIONCHHE ONPEACICHHBIX
KPUTEPHEB MOXKET MTOMOYb MOAJIEPKHUBATH 3PPEKTUBHOCTD BIACTH B COBPEMEHHYIO SIOXY.

Tema maHHOTO UCCIIEAOBAHUS OTIMYAETCS HOBU3HOM Onaromaps MajoMy KOJIHYECTBY
IOPUIMYECKUX PA0OT, TMIOCBSIICHHBIX paccMaTpuBaeMoil TpoOieMaTHke. bBoIbIIMHCTBO
HcClieIoBaTeNiel  COCpe/IoTOUeHhl Ha TEME KIACCHMYECKOM TeopuHu pasJielieHus BiacTeH,
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000CHOBaHHO TO3WIIMOHUPYs €€ B KaueCTBE INIABEHCTBYIOIIETO M OOMICTIPUHSATOTO MPUHIIMIIA
OpraHu3alliy BIACTH B rocyfgapcTBe. Tak, Ha OCHOBE ONPEAEICHHOr0 paclpeneeHus BIaCTHBIX
MTOJTHOMOYHH OTHAIOT CBOM MPENMIOYTSHUS TOW WM MHOHN (hopMe TOCYIapCTBEHHOTO TIPaBICHHS.
B 10 xe BpeMs1, Masioe KOMUYIeCTBO PadOT MOCBSIIECHBI aJbTePHATHBHBIM MO3HUIIHSM, CBSI3aHHBIM
C BETBSIMU BJIACTH. J[aHHAS CTaThs 110 CBOCH Hee SBIISICTCS UCCIECIOBAHUEM, KOTOPOE OTKPHIBAET
JUCKYCCHIO HA TeMY KOHCTHTYIITMOHHOW BETBH BIIACTH.

Metonbl UCCIEeIOBaHMUs, UCIIONL30BAaHHBIC B HACTOSIICH paboTe, SBISIOTCS TUIIOBBIMU IS
IOpUIUYECKUX UCCIENOBaHUM (aHamu3, cuHTe3 U Ap.). [locpeacTBOM CpaBHUTENBHOIO aHalINU3a
MOJIOXKEeHUA pa3zieNieHus BiacTeil B crpanax Kazaxcran, Y36ekucran, CLIIA u MHnoHE3Ms naHHOE
WICCIIEZIOBaHUE MTBITAETCS MPOJINUTH CBET HAa HEOOXOAMMOCTE YCTAHOBIICHHUS OalaHCca MEXIy TPeMS
BETBSIMH BJIACTH. B TaHHOM HccaenoBaHny 0003HaueHA ITO3UITHS — IOYEMY TIPHHITHIT Pa3IeTICHUS
BJIacTell TaKk Ba)XCH JUIS COBPEMEHHBIX TocyaapcTB Mupa. Kak 3TOT HpUHIUI OOecredrBacT
CTaOMIIBHOCTh, 0€30MACHOCTh U JIEMOKPATHIO B TocynapcTBe. Ha 0cHOBe MpoaHaM3upOBaHHBIX
TEOPETHUYECKHUX M PEaTbHBIX MOJOKEHUHN 110 CTpaHaM aBTOp NpeAJiaraeT IMO3UIUI0 100aBICHHS
HOBOW BETBH BJACTH K CYIIECTBYIOIIEH — KIIACCHYECKOH CHUCTeME CAEPKEeK W IPOTHBOBECOB.
KoHcTuTyIImoHHAs BETBB BIACTH KaK TapaHT CTAa0MIFHOCTH 1 COaTaHCHPOBAHHOCTH TOCYAapCTBA,
ee TpeTHa3HAYCHHE,

BriBombl 3TOTO MCCEmOBaHUS BHOCST BKJIA B MUCKYCCHIO TIO BOMPOCY paclpeiciieHus
BJIACTHBIX TOJTHOMOYHN U (DYHKIIUH MEKY BETBSIMH BIACTH U COOJTIOICHUS CUCTEMBI CICPKEK H
MPOTHUBOBECOB. UTO OTpakaeT BEUHBII ITOMCK OamaHca MEXIy BETBIMH BIIACTH B TCOPHH IIpaBa.
A TaxKe TaHHOE WCCIIeOBaHUE MPEAJIaraeT TOTOJIHUTH TPUXOTOMHIO BETBEH BIIACTH YE€TBEPTOH
cocTapsroneil — KOHCTUTYIIMOHHOW BETBBIO BIIACTH. ABTOp TPEHAIIONIaracT, YTO BKITFOUCHHE
HOBOI BETBH BIIACTH ITOMOXET CJEJIaTh TOCYAAPCTBEHHBIE CUCTEMBI M WX (OPMBI yIIPaBICHUS
0oJee 1eMOKPATUYHBIMU U d3PPEKTUBHBIMU, CIIOCOOHBIC OTBEYATh TPECOOBAHUSIM BPEMEHH.

KiroueBbie cioBa: BiacTh, NPUHIUI pa3felieHUs BIACTEH, NEMOKpaTHs, BETBU BIACTH,
Kazaxcran, momuTudeckas CHCTeMa, TOCYIapCTBO, YIpaBICHHE, IONUTHYECKHE pedopMsl,
KOHCTUTYIITMOHHOE TIPABO.
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