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IMPOBJIEMbBI KOHBEPT'EHIIUU ITPABOBbBIX CUCTEM

AHHOTanug

[TpoGnema KOHBEPIeHIMM MPABOBBIX CHCTEM MPEACTaBIsIET COOOI aKTyalbHYIO TEMY B
COBPEMEHHOM MHpE, TZie Iobanu3anus U MEXIyHapOoIHbIe OTHOILICHHUS CTAaHOBATCS Bce Oonee
BaXHbIMH. OHa KacaeTcsl MONBITOK COMMKEHHS PA3TUYHBIX MPABOBBIX CUCTEM C LIEIBIO CO3IaHUS
€IMHON CUCTEMBI WM ypETYIHPOBAaHUS pa3HOIIacUil Mexay HUMHU. HecMOTps Ha BBITO/IbI, TaKue
KaK IMOBBIIICHUE MPAaBOBOM CTAOMJIBHOCTH M O00ECI€YeHNE YHUBEPCAIbHBIX HOPM, KOHBEPIE€HIUS
CTAJIKUBACTCSI C MPEMSATCTBUAMU U3-3a KYJIBTYPHBIX, PETUTHO3HBIX, UCTOPUYECKUX U TOJIUTHUECKUX
pasnuyMii MEXAy TrocylapcTBaMH. DTH pa3iIMyUs MOTYT NMPHBECTH K KOH(IMKTAM WHTEPECOB,
NoTepe HALMOHAJIBHOM MICHTUYHOCTH W HECIIOCOOHOCTH COINIacOBaTh pPA3JIMYHbIE MPaBOBBIC
noaxoabl. Takum oOpas3om, mpoOiiemMa KOHBEPreHLMH NPaBOBBIX CHCTEM TpPeOyeT cephe3HOro
U3YUYEHHS M TIOMCKAa KOMIIPOMHUCCOB U151 3((EKTUBHOTO YPETYITHPOBAHUS MPABOBBIX OTHOIICHUH B
1006aIbHOM MacHITaoe.

KuroueBsblie ciaoBa. KonBeprenius, npaBoBas cUCT€Ma, CUCTEMA IIpaBa, NpaBO, CUCTEMA,
aHIIUICKOE MPaBO, KOHTUHEHTAIBLHOE NPAaBO, MYCYIbMaHCKOE MPABO, Cy/Ibs, CyAeOHast CUCTEMA.

Beenenue

BceM m3BecTHO, YTO MPABOBBIE CHCTEMBI SBJISIOTCS OCHOBOM TOCyIapcTBa M (PyHIaMEHTOM
[IpaBOBOM XKM3HM Hauui. lIpaBoBas cucrema ompenernser He TOJIbKO 3aKOH, HO M YCTPOWCTBO
rocyzapcTBa, CUCTeMy IpaBocynusi U (opmy mnpasneHus. PaGotoll Haa Bompocamu mpaBa U
pelIeHHEeM IOPUANYECKUX MPOOJIEM 3aHUMAIOTCS CIICIIUATUCTHI B 001aCTH MpaBa — IOPUCTHL. DTO
MIPOMCXOIUT HE KaK YaCTHOE JIeJI0 OT/AEIbHBIX JIMLI, a Kak o0I11ee AeJI0 A BCeX YWICHOB OOIIECTBRa.

[TpaBoBBIE CHCTEMBI MOTYT OBITH OOLIMMHU JJISI HECKOJIBKUX TOCYIApCTB WM JJIS LIEJBIX
KOHTUHEHTOB. BaxkHylo poib B (hOPMHPOBAHMHU TNPABOBBIX CHCTEM HIpaeT uctopus. Mcropus
CO3/1aHMs FOCYIapCTBa, €r0 pa3BUTHUE, a TAKIKE MEKIyHAPOAHbIEC OTHOILIEHMS, KOTOPbIE TOCYAapCTBO
MOJICP>KUBACT, BIUAIOT Ha (DOPMUPOBAHKE TIPABOBBIX HOPM U MHCTUTYTOB.

['eorpaduueckoe pacnoioKeHHE CTPaHbl M HAIlMHM TaKXKe MOXET OKa3aTh CYIIECTBEHHOE
BIMsSHUE Ha Oyayliee MpaBOBOW CHCTEMBI M pPa3BHTHE IpaBa B JTAHHOM peruone. Hampuwmep,
npaBoBasi cucreMa VHIuU sBIIETCS SIPKUM IIPUMEPOM TOrO, KAK UCTOPUYECKUE U KYJIbTyPHBIE
(bakTOpHI OKa3bIBAIOT BIMSHUE HA IPABOBbIC HHCTUTYTHI. IHAMS, ¢ ee cuCTeMOl KacT U OyaIniCKoi
TpaguLuen, UMena CBOK YHUKAIbHYIO IIPABOBYIO CUCTEMY 10 IIEpUOa KOJIOHUATIU3MA.

C npuxoqoM OpUTaHCKUX KOJIOHU3ATOPOB, VIHAMS CTONKHYIACh HE TOJBKO C OTUTUYECKIM
MIOJYMHEHNEM, HO U C BHEJPEHUEM aHINIMKMCKOM MpaBoBOi cucTeMsbl. [IpaBoBas cucreMa AHIINN, B
CBOIO ouepenb, C(hOpMHPOBATIACh B XOJE CTOJNETHHA M CUMTAETCS OAHOM M3 CaMbIX Pa3BHUTBIX U
coBepiIeHHBIX B Mupe. [loa BiaustHueM OpUTAaHCKOI KOJOHHAIBHOW MOJMTHKY, IPAaBOBas CHCTEMA
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WNuaun nperepriena 3HaYNTENbHbIE U3MEHEHUSI U MHTETPUPOBAJIa B ceOsl AIIEMEHTHI aHIIMICKOTO
Ipasa.

Takum 00pa3oM, HCTOpUYECKHE COOBITHS, MOJIUTUYECKHE IPOLECCHl U KYJIBTYpHBIC
O0COOEHHOCTU CTpaHbl OKa3bIBAlOT 3HAUMTENFHOE BIMSHME Ha (OPMHPOBAHUE U PA3BHUTUE €€
[IPaBOBOM CUCTEMBI.

Yro Takoe MpaBoOBbIE CUCTEMBI B IIMPOKOM cMbIcie? B cBoeil pabote, «IIpaBoBas cucrema:
nonaTe u mpusHakmy TAWJIMJEN FOnus MuxaiiioBHa NPUBOIMT HECKOIBKO BApHAHTOB
MHTEPIPETALUH 3TOTO NOHATUS 37

ITo muenuto C.C. AnekceeBa, IlpaBoBas cucreMa — 3TO BC€ IO3UTHBHOE IPaBo,
paccMaTpuBaeMoe B €IMHCTBE C APYTUMHU aKTUBHBIMHU 3JIEMEHTaMU [TPaBOBOM 1€HCTBUTENBHOCTH —
MIPaBOBOM MI€0JIOTHEN U cyaeOHOI mpakTikoil. A mo muenuto J[.A. Kepumosa, mpaBoBas cucrema
- ©IMHCTBO COCTaBIIIOLIMX €€ KOMIIOHEHTOB (4acTeil), KOTOpbIE OIpeeIeHHBIM 00pa3omM
00beIMHEHBl MEXIYy CcO0OH (MO comepKaTrelnbHbIM U (OPMATIBHBIM KPUTEPUSM) U KOTOPHIC B
3aBHCUMOCTH OT UX MIPUPOABI M XapaKTepa CBsI3U MEKIY HUMH (0ObEKTUBHON, 3aKOHOMEPHOM HITH
CYOBEKTHBHOM, MPOU3BOJIbHOM) COCTABISIOT OTHOCUTENIBHO YCTOHYMBYIO opranu3anuio. Cchliasch
Ha paboOThl Ipyrux y4eHblX, ['aiiinaeil mpuBOAUT CBOE OIpenesieHHe, 10 €¢ MHEHHUIO, MPaBOBast
crcTeMa — 3TO YacTh IPaKJaHCKOTO 00IIEeCTBa, COCTOAIIAS U3 COBOKYITHOCTH B3aMMOCBSI3aHHBIX U
B3aUMOJCHCTBYIOIMX  TMPABOBBIX  SIBICHUH, OOpa3ylOIIUX  OTHOCHUTENBHO  CTaOWIBbHYIO
OpTaHU3aIMIO U IPU3BAHHBIX YPErYIUPOBATh CIOXKHUBILUECS OOIIECTBEHHbIE OTHOMEHHS. (cTp. 14-
15)

Hcxons u3 3TOro, MOXXKHO CKasaTh, YTO MPABOBAsl CUCTEMa MPEACTABISIET COOON KOMILIEKC
Pa3NMYHBIX CHCTEM, TaKUX Kak cyaeOHasl cucTeMa, 3aKOHOJaTeIbHasl CUCTEMa M CUCTEMa IpaBa B
LEJIOM.

Tenepb Kk Bompocy o mpobieMax, ¢ KOTOPBIMH CTAJKHUBAIOTCS 3TU IMPABOBBIE CHUCTEMBI.
Henb3st ckazaTh, 4TO B HMUX HET HMKAKHX BaXKHBIX MpoOieM, TpeOyromux oOcyxaeHus. BaxHo
OTMETHUTB, YTO JJa’ke HauboJiee pa3BUTHIC U COBEPIICHHbIE IPABOBBIE CUCTEMbI UMEIOT CBOU Clladble
MECTa U CIIOPHBIE MOMEHTBHI.

OnHoif U3 Takux mpoOsieM, OCOOCHHO B KOHTEKCTE MEXIYHAPOAHOTO MpaBa, SBISAETCA
SBJICHUE, M3BECTHOE KaK '"KOHBEpreHLHUs IpaBa'. OTO SBICHHE BO3HHUKACT, KOTAAa pa3In4HbIE
IIPaBOBbIE CHUCTEMBl B MUPOBOM MAacCIITa0€ HAUYMHAIOT CXOJUTHCS WM CIMBATHCS B HEKOTOPBIX
acriektax. Hampumep, B ycloBUSAX IIOOANM3alMM U MEXIYHAPOAHON WHTETpAallid BO3HUKAIOT
CUTyallMM, KOIZa IPaBOBbIE HOPMbI M IPHHLMIIBI PA3HbIX CTPaH HAUMHAIOT COBNAJAATh WIIHU
CTAHOBSTCS 00JI€e CXO)KUMU B PE3yIbTaTe COMMKEHHUS.

OpnHako, KOHBEPreHIIMs IIpaBa MOYKET BBI3BIBATb HECOCTBIKOBKU M IPOTUBOPEUMS] MEXKIY
Pa3NUYHBIMM TPAaBOBBIMH CHUCTEMaMH, OCOOEHHO €CIM OHM MMEIOT pas3Hble KyJIbTypHBIE WU
UCTOPUYECKHE OCHOBAHUS. DTO MOXET IIPUBECTU K HETOHUMAaHMIO ¥ KOH(IMKTaM B HHTEPIIPETALUN
IIPABOBBIX HOPM U MPUHIUIIOB MEKIY Pa3IMUHBIMU IOPUCAUKIUSIMU.

TakuMm 00pa3oM, XOTs TIPaBOBbIE CHCTEMBI W O0ONAagalOT CBOEH 3HAYUMOCTBIO H
(YHKIMOHATBHOCTHIO B TpENENax CBOMX CTPaH, B MUPOBOM KOHTEKCTE€ BO3HHKAIOT MPOOIEMBI,
CBSI3aHHBIC C UX B3aUMOJCHCTBUEM U KOHBEPICHIIUEH.

BTainmneit 10.M. Tlpasoas cuctema: noustue u npusHaku. IOpuauueckas mayka. 2014, Ne3. C. 13-15

226



Yro takoe konBeprenuus? B pabore «Teopust koHBeprenuum» aBTopbl Kadunosa Caonar
AOnycartopoBHa u [toneBepaueB Pamy berokxaHoBWY [alOT MOAPOOHOE ONUCAHHE 3TOTO
nonsitust:+’

CnoBO «KOHBEpreHuus» IMPOMCXOAUT OT JIATMHCKOIO CJIOBAa CONVErge, 4YTo 3HAYUT —
commpkenue, cxoxaenue. [Tomydyaercs, KOHBEpTeHIHS B TIPaBE — 3TO COMMKEHUE PABOBBIX CHCTEM,
3aMMCTBOBaHHE y JPYTHX MPABOBBIX CHCTEM BCE JIyYIIHE YEPTHI, C LETIbI0 CONMKEHUS pa3HBIX

MMPaBOBLIX CUCTEM, U ITOJYUUTH UTO-TO UACAJIBHOC U 06mee IJId BCCX TOCyAapCTB.

OcHoBHast YacTh

ITouemy Teopusi KOHBEPI€HLIMU IIPABOBBIX CUCTEM HEBO3MOXKHA?

Teopusi KOHBEPreHIIUU MPABOBBIX CHCTEM JCHCTBUTEIBHO BBI3BIBAET CIIOPHI M MOXKET OBITH
HETIOJIHOM B cBoeM onucaHud. KoHBepreHus, Kak Mbl OTMETHJIM, MOApPA3yMeBaeT CONMKEHUE
Pa3NUYHBIX PAaBOBBIX cucTeM. OHAKO, HE BCET/Ia 3TO COMMKEHUE BO3ZMOXKHO HITU TMPOCTO.

Hanpumep, pacemorpum Obmiee mpaBo (Common Law) u KontunentansHoe npaso (Civil
Law). DT 1Be OCHOBHBIE CUCTEMBI IIPaBa UMEIOT 3HAYUTEIIbHBIC PA3IUUUS B CTPYKType CyAeOHBIX
CHCTEM M MpPHUHLUIAX 3aKoHoAareslbcTBa. B cucreme OOIIEro mpaBa IOPUAMYECKUE PEIICHUS
ONUPAIOTCS HA NPELENeHTHl, Torna Kak B KOHTMHEHTAJIbHOW CHUCTEME BaXXHYIO POJIb HMIPaeT
3aKOHOJIATEIbCTBO U KoAu(uKanus.

VIMEHHO STH KapIWHAJIBHBIC PA3IMUYUS MEXAYy CyAeOHBIMH CHUCTEMaMH MU CHCTEMaMH
3aKOHOAATEIbCTBA [ENAIOT IOHATHE KOHBEPIEHIMM B HEKOTOPOM CMBICIE HEINPUMEHHMBIM.
[TpobGnema 3akirouaeTcst B TOM, YTO MPUHIUIBI U MPOLIEAYPHI, JEKAIIUE B OCHOBE 3THUX CHUCTEM,
4acTO HECOBMECTHUMBI WJIN TPYAHO COIIACOBBIBAEMBI.

TeMm He MeHee, CleyeT OTMETUTh, YTO B COBPEMEHHOM MHUPE IMPOUCXOIAT OINPENEICHHbIE
MPOIECCHl TAPMOHM3ALMU U COMIKEHHS Pa3lIUYHBIX MPABOBBIX CHUCTEM, OCOOEHHO B KOHTEKCTE
MEXTyHapOIHOTO MpaBa ¥ TOPTOBBIX OTHOIIEHUI. DTO MOXKET NPOSIBISATHCS B YCHJICHHH BIUSHUS
MEXIYHAapOIHBIX CTAaHIAPTOB M HOPMATHUBOB HAa BHYTPEHHUE 3aKOHBI M TMPAKTUKH Pa3THUYHBIX
CTpaH.

Takum 00pa3oM, XOTsI KOHBEPI€HIUS B CBOEM YHCTOM BHUIE MOXKET OBITh 3aTPyAHUTEIbHOM
WJIA HEBO3MOXKHON MEX/1y HEKOTOPBIMHU CUCTEMaMHU TIpaBa, CyIIECTBYIOT TEHICHIIUHU K COMMKEHUIO
Y TapMOHU3AIMH B ONIPEACTICHHBIX 00IAaCTIX MPABOBON MTPAKTUKU, KOTOPBIE CIIEAYET YUUTHIBATH IPH
aHaJM3€ Pa3BUTHUS MPABOBBIX CHCTEM.

YroObl mogpoOHO OOBACHHUTH, HANO MPOAHATM3HPOBATH HECKOJIBKO IMPABOBBIX CHCTEM M
CPaBHUTbH UX. DTO JOJKHO J]aTh HAM OTBETHI HA HAIITH BOIIPOCHI M BO3MOKHOCTH MOAPOOHO BHISIBUTH
po0IeMbl KOHBEPTEHIIMH IPABOBBIX CUCTEM.

Bo3pmeMm k mpuMepy, KOHTUHEHTaJbHOE NpaBo. KOHTHHEHTaNbHOE MpaBO — IMPaBO psa
crpad EBpornbl, Appuku, FOxuo#t AMepuku, Azun. beper Hayano ot puMckoro npasa. B nemnowm, B
IOPUCHIPYIACHIIMM €CThb HECKOJIIBKO IIPABOBBIX CEMEW — aHINIO-CAKCOHCKas, KOTOPYH) Ha3bIBalOT
o0IIeM TMpaBOM, pPOMAaHO-TEpPMAaHCKas, KOTOPYIO HAa3bIBAlOT KOHTUHEHTAJIBHBIM IPAaBOM,
penuruo3Has IpaBoBasi CeMbs (HMCIAMCKOE NIPaBO, HYAEWCKOE IPaB0), COLUAINCTUYECKAs U
TPaIUIOHHBIE IPABOBLIE CEMBH.

PomaHo-repmaHcKkas mpaBoBasi CEMbsi — KOHTHHEHTAIbHOE MPaBO, OCHOBA KOTOPOTO ObLia
3anoxeHa B [IpeBHepumMckom rocyaaperse. Kak mumer JLIT. Pacckas3oB B cBoeit pabote «PomaHo-

437 Kabunosa C. A., Ttonmbeepues P. B. Teopus konseprenumu. Mcropudeckue Gpaxtel, coobitus, Gpenomenst. 2016. N.
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repMaHcKas PaBoBasi CEMbs: TEHE3KC, OCHOBHBIE YEPTHI U BAKHEHIINE UCTOUHUKI» S, «6 Hauane
6 cmpanax KowmuHeHmanvHou Eeponwvi npumensnuce pasznoobpasnvlie 00bluau, KOMOpble
Mpaucghopmuposanucy 8 HoOpmvl 0OLIYHO20 NPABA — 3AKOHbL BAPEAPOEY

OcHOBHBIE 0COOEHHOCTH POMaHO-T€PMaHCKOT0 IpaBa:

- OCHOBHOM HCTOYHUK — HOPMAaTHBHO MpPaBOBBIC aKThl. Ponb cyneGHOro mpereneHTa Kak
MCTOYHHUKA MpaBa M0 CPABHEHUIO C HOPMATHMBHO-NIPABOBBIM aKTOM He3HauuTesbHa. CyneOHbII
MIPELEACHT SBIISIETCSI BTOPUYHBIM, a HE IMEPBUYHOM HCTOYHMKOM IpaBa. MOXHO TOBOPUTH O
[IPUOPUTETE 3aKOHA IIEpe MPELEACHTOM — IIPOAYKTOM CYAEHCKOTO IPaBOTBOPUYECTBA.

- IJIaBHAs POJb B (JOPMUPOBAHHMHU IIPaBa OTBOIUTCS 3aKOHO/AATEN0. B mepuos craHoBIeHUS
roCylAapCTB B KOHTMHEHTAJIbHOW EBpone IIaBHBIM 3aKOHONATENIEM SBISJICS MOHApX, HO YXE B
IIEPHOJT PAaCCBETA CPEIHEBEKOBbsI B EBpone NMOSABUIMCH NIPEACTABUTEIIbHBIE OPraHbl, B AHIIMU —
napiaameHT, Bo @pannuu — ['enepanbuble mrarsl. Hanpumep, B Kasaxcrane, KOTOpblii BXOAUT B
CEeMbI0 POMaHO-TEPMAHCKOTO MpaBa, €CTh TPU BETBH BIACTU — CyAeOHas, MCIOJHUTENbHAs,
3aKOHOZATEIbHAsl BJIACTh. 3aKOHOAATENbHAsl BJIAcTh B Jjuie [lapiaMeHTa BBINONHSIET pPOJb
3aKOHOJATE.

- YETKO BBIPAXXECHHOE JIEJIEHUE Ha OTPACIIH IIpaBa.

- SIPKO BBIPAYKEHHOE JIEJIEHUE Ha YaCTHOE U MyOINYHOE MPaBo.

YeMm-xe OTIIMYaeTCs oo11iee MpaBo OT KOHTUHEHTAIBHOTO MpaBa?

OOmee (MM aHIIOCAKCOHCKOE) MpPaBO — O3TO CHUCTEMa, OCHOBAaHHAs Ha CyAeOHBIX
IpeLeeHTax, e cylaeOHble pelIeHHs! SBISI0TCS UCTOYHUKOM MpaBa, U MOITOMY pOJb CyAbU B
3aKOHOTBOPYECTBE OIPOMHAa U 3HAYUTENIbHA, IIOCKOJbKY CyObH AaKTHMBHO YYacTBYIOT B
(GbopMHpOBaHUM M pa3BUTHHM IIpaBa 4Yepe3 CO3/JaHUE HOBBIX MpereaeHToB. OcoOeHHOCTH
AHIJIMKCKOTO MpaBa:

- Ucxozst u3 TOro, 4To 0CHOBA aHIIIMIICKOTO MpaBa ObLIA 3aJI0’KEHA MECTHBIMH OObIYasiMHU U
TPaIUIMSIMU M €r0 Pa3BUTHE HE POUCXOIIIO IPEUMYIIIECTBEHHO B YHUBEPCUTETAX, KaK 3TO ObLIO,
HanpuMep, B crpaHax EBpomnsl. B 370l mpaBoBO# cuCTEME OTCYTCTBYET JAEJIEHUE HA ITyOIUYHOE U
4aCTHOE IpaBo. B omMuMe OT PUMCKOrO IpaBa, B aHNIUKWCKON HOPUCIPYACHLUU CYLIECTBYET
MIOHSITHE ITpaBa CIIPaBEAIUBOCTH.

- Kak yxe ynoMnHaaochb, OCHOBHBIM HCTOYHHKOM IIpaBa B aHIIMMCKOM IIPAaBE BHICTYIAIOT
cyneOHble mpereneHThl. 1l03ToOMy HOPMBI aHIIMICKOrO mpaBa (OPMHPYIOTCS B peE3yJbrare
paspelieHrsT KOHKPETHBIX CyNeOHBIX Jell. B CBfA3M ¢ 3THUM, aHIIMIICKOE MpaBO HANpaBICHO Ha
paspelleHne KOHKPETHBIX CUTyalluil, B OTVINYME OT KOHTMHEHTAJIBHOIO IIpaBa, IJ€ BCE aCIEKThI
KU3HU YEJIOBEKA PETYINPYIOTCS 3aKOHAMU U ITPaBUIIAMHU.

- 3aKOHBI, HOPMBI U ITPOLIETypPBI CYAOIPOU3BOACTBA B AHITIMICKOM ITpaBe ObLIH pa3paboTaHbl
CYAbsIMU.

- OaMH 10pUCT OTMEYal, YTO KOHTUHEHTAJILHOE MIPaBo OoJiee HAyYHOE, YeM aHIHiickoe. B
AHIIUICKOM IOPUCTIPYACHIIMM HAay4YHBIE MCCIIEIOBAHUS MPOBOIATCS B (hOopME KOMMEHTApHEB K
CyIeOHBIM MPELEICHTaM.

- B anrnuiickoM npaBe oTCyTCTBYET (opMaibHas KoAU(pUKAIM. ITO 03HAYAET, YTO 3aKOHbI
He coOpanbl B ogHOM jaokyMmeHTe. OmHako B Kanane u Hekoropeix mrarax CIIA cymecTByroT

438 Pacckazos JLII. PomaHo-repMaHcKas IIpaBoBas CEMbS: I'€HE3HC, OCHOBHEIE YEPTHI U BayKHEHIIHE HCTOYHHUKH.
IOpucts-IIpaBoBens. 2014. No5 (66). C. 12-16
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KoAU(UIMpPOBaHHbIE KOAEKCHI, YTO CBUICTEIBCTBYET O CMEIICHHHM TIPABOBBIX CHCTEM U
(GOpMHUPOBAHUK CMEIIAHHOMN MPABOBOM CUCTEMBI B 9TUX pernoHax*.

Takke 1 CpaBHEHHUs U3 PEIUTMO3HOU MPAaBOBOM CEMBbU BO3BMEM MYCYJIBMAHCKOE IIPaBO
(ucnamckoe mpaso).

Kak numer [lomoBa Upuna AnexceeBHa B cBoel paboTe «MCTOYHHKHM MYCYITbMaHCKOTO
npasa»**?,

«B memnom 310 BecbMa rudOkas mpaBoBas CHCTEMa, CIOCOOHAs aJanTUPOBATHCS B CAMBIX
pa3NUYHBIX THUMax OOIIECTBEHHOrO ycTpoiicTBa. MycynpMaHckoe TpaBo  («ai-hUKX»)
paccMaTpuBaeTcs Kak KOMIUIEKC COIMAJIBHBIX YCTaHOBOK, (DYHJaMEHTOM M IJIaBHOM COCTaBHOM
YaCTbI0 KOTOPOIO SBIIAIOTCS PEJIMTMO3HBIC YCTAHOBIEHUS W IPEANHMCAHMSA MCJIaMa, a TaKkKe
OPraHMYECKHM CBSI3aHHBIE C HHUMH IPOHUKHYTHIE PEJIUTHO3HBIM JIyXOM HPABCTBEHHBIE U
IOpUAMYECKHE HOPMBIL. B penurum MycyibMaH IJIJaBHOE MECTO NMPUHAAIEKUT 1IApUaATy, KOTOPBIM 1
NpEeIoNpeensieT OCHOBHbIE TMoOCTyaarel (ukxa. VIMEHHO TOITOMY UHOTAAa ONpeaeieHue
«MYCYJIBMAaHCKO€ IIPaBO» OTOXKAECTBIIAECTCA C IOHATUAMHU «MCIAMCKOE ITPaBO» U «IIApUAT».

VM cTOYHMKN MyCYIbMaHCKOTO IpaBa:

- Kopan, rmaBHas cBsmeHHas kaura Mcimama oTkyna Gepercs oCHOBa IMpaBa U OCHOBHBIE
IIpaBUJIa U COOTBETCTBYIOLME MEPBI HAKA3aHUS.

- CyHHa, nnepefiaHHas HaM Kak MPEeAaHtsl, XaIuchl O IOCTYIIKaX U BBICKA3bIBAHUAX IPOPOKA
Myxammaza, IJ1aBHOTO 4Y€JIOBEKa JJIsl BCEX MYyCyJbMaH. B OCHOBHOM TaM IUILIETCS KOHKPETHbHIE
JeUCTBUS, pelIeHusl mpopoka MyxaMMaaa B KOHKPETHBIX CUTyalMsx. MHorue mpaBuiia 6epyTcst
ortyna. McnaMckue ydeHble, TpakTys U TOJIKYS CYHHBI, HAlIUCAIM KHUIHU, TaK CKa3aTh OCHOBHBIE
KOJIEKCBI JUIsl BCEX MyCyJabMaH. JTO HasbiBaeTcsi Kusic, MOXHO cKa3aTb YTO M 3TO SBISETCS
HMCTOYHUKOM MYCYJIBMAaHCKOIO IIpaBa.

- Umxma. Ecte Bonpocsl, KoTopble HEe ObUTH yperynupoBaHbl HU Kopanom, Hu CyHHOIA.
Wmxma — eqMHOLyITHBIE MHEHHE HauboJiee aBTOPUTETHBIX MCIAMCKUX IPABOBEOB 110 BOIIPOCAM,
Ha KOTOpBIX He Obu1 AaH oTBeT B Kopane niu B CyHHe.

- Anat, MOXXHO cka3ath MecTHble oObryan. JI.P. Crokusiiinen B cBoeii pabore «lcmamckoe
IPABO U JUAJIOT KYJIETYP B COBPEMEHHOM MHPEY, IUIIET, 4T0*!,

«BMmecte ¢ Tem wuciaMckoe MpaBO, OCOOGHHO B OTEUECTBEHHOH JHTEparypa, MOpoi
aCCOLIMMPYETCS € MIHUPOKO TPAKTYEMBIM IIAPHATOM, B KOTOPBIN BKITIOUAETCS HE TOJILKO COOCTBEHHO
UCIIaMCKue npeanucanus — nojaoxenus Kopana u CyHHBI, - HO 1 MeCTHBIE 00bIYau, COCTABIISIOIINE
HOPMAaTHUBHYIO OCHOBY 00pas3a XM3HH MycylibMaH. [Ipu 3ToM Takue JoKajabHbIe IPpaBUila OTHIOAb HE
BCETZIa COOTBETCTBYET LIAPHUATY B €TI0 CTPOIOM IIOHMMAaHUU U 1a’K€ MOTYT €My IIPOTUBOPEYUTHY.

Kak MbI moHMMaeM, MyCyJIIbMaHCKOE MPaBo, MOJI00HO aHIIIMHCKOMY IpaBy, OCHOBBIBACTCS
Ha MECTHBIX 00bIYasiX, OJJHAKO UX OTIMYHUE 3aKJII0YAETCS B PEIUTHO3ZHBIX ACTIEKTaX.

KonBeprenuusi mpeactasisieT coOoi, Kak Mbl YK€ YINOMHUHANIM, CONMKEHHE MPAaBOBBIX
cucteM. Ho Bo3mMoxxHO 1111 3T0? IlomnbITaemMcst OTBETUTH Ha ATOT BOIIPOC.

Ha moii B3m1si, ckopee BCero, 3T0 HEBO3MOXKHO, YeM BO3MOXKHO. OOBSCHUM I10 MMyHKTaM:

- CriumikoM pasHble cyfieOHbIe cucTeMbl. Bo3bMeM K mpuMepy, KOHTHHEHTaJIbHOE TPaBo Ha
npumepe Kaszaxcrana. B Kazaxcrane cyneOHas cuctema pasielieHa Ha pa3iW4HbIC YPOBHHU, HO B

439 Marunsu M. A., Crienn(uka CHCTEMBI HICTOYHHMKOB aHIIMHCKOTO npasa. O6mecTso u mpaso Ned (26)

40 TJonosa U.A., UCTOYHHKN MyCyJIBMAaHCKOTO ITPaBa
https://cyberleninka.ru/article/n/istochniki-musulmanskogo-prava/viewer
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skoHomuKH, 2021. C. 92.
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LIEJIOM TIPOLIECC Pa3pelIeHMs] CIOPOB B CyJlaX CXOX. JTO MHCTaHIMH. B aHIIMIICKOM IIpaBe Takke
€CThb MHCTAHLIMM, HO OTIMYUE HAIIEH CHCTEMbI 3aKJIIOYAETCS B TOM, YTO Mbl HE NPUHUMAEM
Cy[eOHBIE PEIICHUS CYAOB, BHIIECTOAIINX [0 UEPAPXUH, B KAYECTBE OCHOBBI MM 0053aTE€IHHOTO
MaTepuana, WIM HCTOYHMKA. MBI HE ccbUlaeMcsl Ha pelleHus, Hanpumep, BepxosnHoro Cyna,
IIOCKOJIBKY OHHM HE MMEIT HOpPMAarWBHOIO Xxapakrepa. OJIHAaKO 3TO HE OTHOCUTCH K
Koncturynnonnomy Cyay, pemieHuss KOTOporo o0iajaloT HOPMATHBHOM CHIIOW, a Takke K
HOpMaTUBHBIM TOCTaHOBIEHUAM BepxoBHoro Cyna no pasnuuHelM BompocaM. B ciyuae
MYCYJIbMaHCKOTO IpaBa 3TO CyJ, OCHOBAaHHBIM Ha IIapuare. 3/1eCh HE CCBUIAIOTCS Ha CynacOHBbIC
IIPELEACHTBI, HE UCIIOJIB3YIOT PELICHMS], HATMCAHHBIE CYIbSIMH MM 3aKOHOJAATENAMU. JTO OTIIMUNE
JenaeT COMMKEHHE OYTH HEBO3MOXKHBIM.

- Yro KkacaeTcs 3aKOHOB, B KOHTHHEHTAJILHOM IIPaBe OHU M3JI0KEHBI B IMCbMEHHOU (opme,
B AHIVIMIICKOM TIIpaBe >K€ OCHOBHOE BHUMAaHME YIENSETCS CYIeOHbIM TpeleneHTaMm, a B
MYCYJIBMAHCKOM IIpaB€ MCTOYHUKAaMHU sBISAIOTCS KopaH M CyHHa, KOTOpblE HE IOJJIEKAT
M3MEHEeHHI0. YTO KacaeTcsi UMIUIEMEHTAIMK 3aKOHOB, B HAIIEH cTpaHe ObUIM MOMBITKH BHEIPEHUS
aHIJMIICKOTO TMpaBa MyTEM BBEACHUS 3JeMEHTOB obmiero mpasa. Hampumep, B 1998 romy Obin
npUHAT 3aKOH 00 aKIIMOHEPHBIX 00IIECTBAX, COAEPIKAIINI MHOKECTBO AMEPHUKAHCKHX MOHATHI2,
OpnHako Takue MONBITKY HE COOTBETCTBOBAJIM HAIlIEH IPaBoBOM cucteme. UTo KacaeTcsi BHEAPEHUS
TaKMX IOHATUH B MYCYJbMAaHCKO€ IMpPaBO, TO B CIy4yae IMPOTUBOPEUMs C LIAPUATOM — ITO
HEBO3MOYKHO, IOCKOJIbBKY OCHOBOW MYCYJIbMAaHCKOTO IIpaBa siBjsieTcst KopaH, KOTOpBIN HE IOUIEKUT
U3MEHEHHUIO.

- Ponb cynbu. B 1nenoMm, posb Cyapu B 3THX IIPaBOBBIX CUCTEMax O4Y€Hb pasnuydaercs. B
aHDIMKCKOM TIpaBe€ Cy[bsl WIpaeT NIABHYIO pOJIb B pa3pellieHuu CIOpPOB M B IpoOIEcCe
3aKOHOTBOpYECTBA. B KOHTHHEHTAJIBHOM TpaBE CY/bs JIMIIb BBHIIOJIHIET CBOM O0S3aHHOCTH Kak
CYIbsi, pa3pelias CIopbl U He BMELIMBASCh B 3aKOHOATENbHYIO BIacTh. OObeIUHEHNE STUX CUCTEM
03Ha4aJIo Obl, YTO Cy/bsi B KOHTMHEHTAJILHOM IpaBe Noxy4uT GpyHKiuu [lapnamenTa, 4To nmpuBeneT
K CMEIICHHUIO CTPYKTYpHI BIACTU. A €CiM y Cyled aHIIMHCKOTro mpaBa OTOOpaTh BO3MOXHOCTH
(hopMHpOBaHUS HOPM IIyTEM PEILICHUS CIIOPOB, ITO MPHUBEET K Xa0Cy.

3akiouenune

Kak BUIHO U3 3TUX IYHKTOB, COIIMKEHUE PA3IMYHBIX PABOBBIX CHCTEM HEBO3MOXKHO. Ecin
Takoe CONMMKEHUE M MPOM30MAET, ATO JIMIIb IMPUBEAET K MpoOIeMaM M, KakK s y)Ke YHOMHHAI, K
xaocy. [lockonbky cOMMKeHHE MPAaBOBBIX CHUCTEM, OCHOBAHHBIX HA pa3HBIX NPUHLIMINAX U
c(OPMHUPOBAHHBIX B PA3IMYHBIX KOHTEKCTaX, HE MPHUBEIET K MOSBICHUIO HUYETro HOBOro. Jlaxe
ecnu OyleT MpennpuHATA MONBITKA CO3AaHUs €IWHOW MPABOBOM CHCTEMBI M 3aKOHOB JJISI BCEX
roCyJIapcTB, 3Ta MOIBITKa 0OpedeHa Ha Heynady. TeM He MeHee, He CTOUT 3a0bIBaTh O CTpaHax, Iie
JNEUCTBYET CMEIIAHHAas IPaBOBas CHUCTEMAa, B KOTOPBIX COCYLIECTBYIOT HECKOJIBKO IIPABOBBIX
IIOAXOA0B. B Takux cTpaHax CyLIEeCTBYIOT HECKOJBKO cynoB. Hampumep, B M3paune nencrByror
IpaXIaHCKHE CyAbl, MyCYIbMAaHCKHE CyAbl M HUyaeiickue cyapl. OTKPOBEHHO IOBOPS, 3/1€Ch HET
KOHBEPreHIIUU M 00beTUHEHUS IPABOBBIX CUCTEM.

42 Cyneiimenos M.K. Aumniickoe mpagso u npaBosas cuctema Kasaxcrana. Undopmanmonnas cucrema [TAPATPA®D,
https://online.zakon.kz/Document/?doc_id=34332948&pos=120:-53#pos=120:-53
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