TEOPUA NMPABA

DOI: 10.51634/2307-5201_2024 4 54
YAK 17.03; 340.12
I'PHTM 02.51.15; 10.07.27

BETWEEN NATURALISM AND LEGAL INTERPRETATION:
MODERN DEBATES ON THE NATURE
OF LEGAL REALISM

The relevance of the topic of this paper is due to the insufficient
study of the problems of the legal realism in the modern philosophy of
law. The problem of substantiating the thesis of the social grounds of
the court practice on the basis of rational argumentation of scientists
and legal realists arguments considered in the paper. The subject of
the research is to analyze the methods of legal argumentation in the
works of representatives of the legal realism. The purpose of the work is
to theoretically reconstruct the essence of the debate on the nature of
legal realism in the field of legal epistemology naturalization. The novelty
of the topic is due to the lack of studies in the educational and scientific
literature on the specifics of the argumentation of legal realism, set out
in the scientific works of Brian Leiter, the need to rethink traditional
ideas about the theory of legal realism. The research methods used in the
paper is the methods characteristic of analytical jurisprudence, including
those related to the use of methods of logical and linguistic analysis, as
well as special legal methods (formal legal method of interpretation of
regulatory prescriptions). The main conclusions of the paper are to reveal
the key arguments of the legal realism conception. It is proved that from
the point of view of this concept, the law has social grounds, and judges
in some cases use sociological reasoning when making court decisions.
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Introduction

Contemporary debates about the naturalization of epistemology in analytical legal philosophy and
the possibilities of building a naturalized jurisprudence based on the famous approval of American
legal philosopher Brian Leiter about «naturalistic turn> in the legal philosophy: «While each of the
major areas of philosophy — meta-ethics, philosophy of language, epistemology, philosophy of science,
philosophy of mind - have undergone a naturalistic turn in the last quarter of a century, the Anglo-
American philosophy of law remained untouched by this intellectual trend> [10, p. 80]. One of the most
significant reasons for the evolution of the legal epistemology in this direction was influenced by the ideas
and arguments of classical realism in the legal interpretation of the legal reality and the nature of law as a
social phenomenon.

Criticism of traditional jurisprudence in legal realism emphasizes the significant gap between the
analysis of the essence of law from the actual practice of judicial and legal decisions in the concepts of legal
positivism [2, p. 154]. In addition the popularity of the ideas of the naturalization of legal epistemology
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in the second half of the XX century is associated with a number of contradictions in the justification
of objectivity and normative nature of law, which allows in the context of traditional philosophical and
legal concepts form the idea of a unified and coherent closed system of legal norms capable of providing
a comprehensive impact on enforcement practices (Hans Kelsen, Herbert Hart). That concepts of
normativism and new positivism in the legal philosophy have undergone the most criticism in modern
interpretations of legal realism, since the submission of the law as a coherent system of legal norms did
not contribute to the explanation of the boundaries of judicial discretion in decision-making, as well
as the reflection of the influence of other social factors on the judicial system. In this aspect concept of
«open texture» of law in Hart’s conception and concept of ascriptive legal statements considered as
methodological tools for modeling and prediction of the practice of the legal rules [15]. However, the
complex process of interaction between the legal rules in the classification of legally significant behavior
of participants of legal relations, as well as the need to integrate formal procedures in judicial decisions
actualize again the issue of developing a new concept of descriptive proceedings.

Materials and Methods
The paper uses the works of famous scientists Brian Leiter, Hans Kelsen, Herbert Hart, Kenneth
Himma, as well as other scientific literature on the problems of theory and legal philosophy. The paper
uses research methods characteristic of analytical jurisprudence, including those related to the use
of methods of logical and linguistic analysis, as well as special legal methods (formal legal method of
interpretation of regulatory prescriptions).

Main Provisions

Basis for the formation of the naturalistic approach to legal epistemology are attempts to carry out the
analogy between philosophical arguments of W. Quine in his criticism of a priori knowledge and classical
epistemology, based on the use of abstract philosophical concepts, as well as the need for justification
Quine development of philosophy in the context of the empirical sciences [16]. One of the reasons for
the possibility of such an analogy in the legal philosophy has been the convergence argument of legal
positivism and legal realism in the justification of the system of legal rules in the structure of the legal
system. The content of secondary rules (rule of recognition, rules of changes, decision-making rules) in
Hart’s conception are the formal requirements and procedures for the preparation and adoption of the
legislation, as well as the appointment and definition of the powers of officials of the government.

What is the nature of these rules? If the primary rules perform a regulatory function and are
formulated from the practice of the existing legal relationship, then perhaps their empirical support,
which can be used by judges to resolve disputes. At the same time secondary rules, such as rules of
recognition, enshrined in the Constitution and constitutional laws, are not empirical in legal nature.
To recognize their legitimate need to reach a political compromise is usually reflected in the provisions
of the Constitution, and officials confirm compliance with such constitutional rights in daily practice.
Such a compromise is a factor in the formation of the legal system, but it is treated as a non-legal factor.
Without application in practice, as noted by J. Raz, to determine which law is the rule of recognition, it is
impossible, but this methodological aspect in the conception of Hart and legal positivism is often ignored
as insignificant [17, p. 297].

The draft law is not accidental naturalized epistemology and this positivist argument about secondary
rules shall be considered as a manifestation of traditional epistemology in which a priori knowledge is
rarely based on empirical data branch jurisprudence as a means to justify the philosophical and scientific
conclusions. Hence modeled on the argument Quine’s proposal to replace the classical normative theory
of law to other descriptive theory, contribute to the successful study of the practices of law enforcement,
most fully substantiated in studies of B. Leiter. Legal philosophy in the presentation of B. Leiter in its
development should be based on industry jurisprudence both in terms of continuity of knowledge and
continuity methods [1, p. 60].

However, the analogy criticized of fundamentalism by Quine in classical epistemology difficult to
draw in the legal philosophy. The closest in meaning may be exemplified normativism of H. Kelsen and
legal positivism of H. Hart.
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In Kelsen’s normativism law is a system of legal norms that have a logical hierarchy. Legal provisions
are the object of knowledge in law, and their classification is based on the recognition of a priori existing
«basic norm>, which has supreme legal force. Since the content of the «basic norm» - the basis of the
legal order and the functioning of the state, the hypothetical nature of this category cannot find it either
in the content of the international conventions, nor in the text of the Constitution. «The basic norm>
postulated as existing, but it is a transcendental category, without which the logic of constructing the
hierarchy of norms, as well as their application in practice cannot be achieved [6]g Leiter argues that the
concept of Kelsen nature of the law determined by the possibility of sanctionslaid down in the structure of
the legal norm and this representation facilitates the further development of normativism in a naturalistic
perspective [12, p. 4]. We cannot agree with such a reconstruction and affirmation, because the main
objectives were to develop in normativism «pure theory of law>, in which the research methodology of
legal reality cannot rely on other methods of science and take into account non-legal factors. In addition
the concept of normativist legal qualification and identification of the legal significance of specific actions
of the individual allows in some cases successfully explain the nature and application of the law and
judicial decisions. Classification of legal rules on general and individual in the context of law enforcement
and regulation of legal relations, thus relies on a priori knowledge of the contents of the «basic norm>,
and at the same time on the legal interpretation of the empirical data and the behavior of the subjects of
law. Naturalization of such a concept does not contribute to the increment of scientific knowledge about
the nature of law and legal system.

Research Results

Another example of a consideration in terms of naturalized legal epistemology is new Hart’s legal
positivism. In legal positivism basic concepts and methods have been modified to understanding the
problem of correlation of normative and descriptive in the legal system. Hart became the founder of the
«linguistic turn> in the legal philosophy, using the ideas of analytic philosophy [4]. At the same time the
Hart’s legal theory, as Leiter notes, may be disclosed in a naturalistic perspective, because instead of the
traditional concepts presented their attempts descriptive description in the light of «ordinary language »
and «open texture» law that permits judicial discretion [13, p. 296]. H. Hart admits the possibility of
legal gaps and uncertainties content of legal rules that judge take into account when deciding cases. But
in this case, the naturalization of epistemology promotes distort the true aims of legal positivism in the
legal philosophy on the following grounds.

Firstly, in Hart’s conception (including in the context of Raz’s arguments) unity of the legal system
as a system of primary and secondary rules are provided solely by legal means - the principles of the
legislative process when parliament making laws, constitutional legality and the expansion of non-judicial
interpretation without taking into account the letter of the law. In this case a priori secondary rules limit
judicial discretion and become a benchmark in practice for the development of areas of legislation

Secondly, the epistemological significance of Hart’s conception of legal ascriptive statements is that
this concept allows to attribute legal significance empirical facts, which is important to prevent judicial
arbitrariness and violation of legal principles.

These examples illustrate the uncertainty of the term «naturalism>, which has a number of specific
values and different areas — legal positivism, legal realism and theories of natural law. In particular the
term «legal naturalism> is applicable to the metaphysical concept of natural law, in which the natural law
is seen as a manifestation of the laws of nature, or of rational ideas about the natural and imprescriptible
human rights. In this case, these classical concepts cannot be naturalized within epistemology, because
they are based on the conceptual framework of reasoning and non-empirical methods justify the final
conclusions.

However, in the discussion of naturalization oflegal epistemology in addition to the spread of Quine’s
arguments in the legal philosophy, Leiter analyzes attempts to consider the actual practice of justice in
the legal realism. The analogy with Quine’s thesis of indeterminacy of translation accounted for Leiter in
substantiating the thesis of indeterminacy of legal norms and the inability to predict the judgments with
the law. Uncertainty characterizing the content of the legal rules relating to the use of legal concepts that are
not related to the empirical facts. Hence the need for interpretation of the law when deciding authorities
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and courts. Legal realism based on justified rejection of the traditional methods of philosophical and legal
grounds on which the judgment is due to analysis of the facts by the judge on the basis of existing law
(Hart’s conception) that the content of vague and empower judicial discretion [9, p. 281].

Leiter believes that the epistemological basis oflegal realism is based on the philosophical concepts of
naturalization, when the process of scientific investigation oflegal phenomena must be based on empirical
data, which may be the real decision-making procedures and practices of the judges and administration
activity in the state. That uncertainty boundaries of judicial discretion allows legal realists abandon the
standard model of a legal explanation, when the content of the legal norm determines the output of the
judge. Instead of the standard model, they formulate a descriptive conception of the judgment serving
as a prediction judge’s actions in the decision, depending on the social and psychological factors, which
are the empirical evidence of the truth of such conception. Thus the theory of law in the future becomes
naturalized in a scientifically based theory of judicial decision-making. Leiter notes that «the law, or, more
precisely, the theory of judicial decisions is a» naturalized «as becomes a realist section of psychology
(or anthropology and sociology)> [7, p. 36].

The analogy with the argument about Quine’s epistemology as part of psychology and the need
for empirical justification of our beliefs and intuition manifests itself in the assertion of Leiter about
fundamental uncertainty of laws. The uncertainty of the law implies a set of equally legitimate to use
the methods of interpretation of its provisions, as well as a revision of the assumption of previous court
decisions and precedents. If the content of the law does not allow to reliably predict the same court
decisions in similar cases, evidence, that according to Leiter you need to explore and find other grounds,
allow explaining how judges make their decisions. The traditional legal realist assumption that the judge
has unrestricted choice of alternatives when making judgment calls into question the scientific legal
prediction and forecasting.

Discussion

What is the basis of judicial discretion and possible predictions? In real jurisprudence judge’s
discretion in the interpretation of laws can be based on the current economic model, or an attempt to
make the best decision in the current socio-economic conditions [3]. Thus naturalized theory of law
preserving the traditional conceptual apparatus may use empirical data of the social sciences to study
social mechanisms of judicial decisions. This implies that some concepts and terms in the legal field are
subject to conceptual analysis that is slightly different from the views of the legal realists and positivist
notions of legal reality [S].

However this interpretation of Quine’s philosophical arguments and legal realism to justify the
naturalistic approach to the legal philosophy is unreasonable. Given that the specific legal cases require
interpretation and legal interpretation in different ways the abolition of the judgment on appeal does
not mean methodological error of the judge when deciding the cases or scientists in the study of
jurisprudence. Moreover the rationale of the judgment or decision of the authority in terms of the legal
theory involves not only search and systematization of empirical data but also to study the legal nature
of the decision, its legal principles and legal rules that are subject to review by a higher court instance.
Relevant principles cannot be reviewed due to the detection of judicial errors and only clarify the content
of judicial precedents on which to rely in the future when judge making decisions.

Arguments of legal realists regarding criticism of formalism in law and conform to the edicts of
the law also distort the actual practice of legal proceedings, since it is the observance of formalities by
all participants of the trial of the law, is the basis for the legal recognition of the judgment and in all
other cases entails retrial or cancellation. Thereby streamlining the court decision does not depend on
the possible uncertainty of legal rules, and of the search and application of legally significant argument
that essentially does not require a naturalization of epistemology in the radical version presented in the
Leiter’s conception.

Thus the considered building a naturalized epistemology version of law based on the application of
Quine’s arguments by analogy in the field of philosophy of law can only be used with certain restrictions.
Examples of direct application of Quine’s arguments to criticize a priori uncertainty and legal rules in
the jurisprudence (legal realism) and criticized the traditional positivist epistemology, the question of
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the boundaries of judicial discretion (conception of H. Hart), hinder the search for an adequate legal
reasoning to support conclusions.

Analyzing the specifics of judicial activity, H. Hart points out, in the first place, the impossibility of
applying the descriptive model to the legal statements and further verifi-cation of their «truth/falsity>.
Since the final phase of the legal process is the making of a judicial decision, then its function is not only
to determine the truth of the facts («Smith put poison in coffee in wife’s cup, and as a result his wife
died> ), but also in ascription of legal consequences to these facts («Smith is guilty of murder, and court
ordered a sentence to him and defined order of its execution>) [18].

If the legal activity only refers to the legal qualification of behavior, then it is unclear how the facts
support or op-pose the legal conclusions. H. Hart describes the judicial decision as a mixture of empirical
facts and legal norms. However, he criticizes the model of descriptive legal statements, as the judge’s
purposes are more complex than simply agreeing on facts, for example, of the necessary and sufficient
conditions of the contract conclusion as provided by law. When the judge reviews a contract to establish
its legal validity, his function is not to interpret the facts correctly but to recognize the existence of
agreement through the accurate qualification of the actions of the parties fulfilling the obligations.
Further, «the Treaty exists in the timeless sense of the word ‘is’ concerning legal decisions> [19]. Thus
the judge does not make deductive conclusions because the legal decisions are not based solely on the
empirical facts.

In the new positivist interpretation of legal reality, the mechanism of «ascription> is a universal
cognitive method that is used to prescribe the ascriptive form to empirical facts that become normative
facts afterward and serves to differentiate the legal field from other fields of nature and society. Further,
normative facts are embodied in the structure of legal norms (laws, and precedents), and they get the
status of legal facts acting as the basis for the origin, change or termination of legal relations. The dismal
example provided by H. Hart is the one regarding the different meanings of the statement «he was writing
a will>. This may refer to the person’s physical actions (empirical fact), the performance of a legal act
(normative fact), or, if the necessary conditions are met (appropriate citizenship, presence of witnesses,
signature of the will, and the record of the testator’s death), to a legal fact as the basis of regulation of the
relationships by inheritance law.

Conclusion
Thus the versions of the development of the naturalized epistemology of law described above are
based on the application of Quine’s arguments by analogy in the area of legal philosophy, but with certain
limitations. Refusal to comply with formal legal rules turns the process of judicial decision-making and
law enactment into a political process due to the influence of ideology and current moral concepts, and
prevents the possibility of compliance with legal principles and development of the effective legal system.
Thus in the naturalized perspective the uncertainty of law is only increasing.

A.B. AuAUKHUH, QHA.F.A., 3aH FbIABIMAAPBIHBIH KaHAMAATHI, Associate Professor, JKorapsr
Kykpix Mexre6i, Magsut Narikbayev University (Acrana, Kasakcran Pecimy6ankacer), ApHcToTeAD
KOFaMbIHBIH, MYyIIeci (YAmﬁpnTaHmI) » aMEPHKAHABIK (pHAOCOPHAABIK KaybIMAACTBIKTBIH MYIIECi:
HarypaAn3m MeH KYKBIKTbIK HHTEPIPeTaus ApachIHAA: KYKBIKTBIK PeaAHn3MHIH TaOHFaTHI Typa-
AbI 3aMaHayH OiKipTaAacrap.

Bya MakaAa TaKbIpBIOBIHBIH 63eKmiAizi KA3ipri 3aMaHFBI KYKbIK UAOCOPUSICHIHAAFDI KYKBIKTHIK pea-
AMI3M MICEA€AePi 3epTTeAyiHiH JKeTKIAIKCi3 60Ayb1H,A,a. Maxkanapa FaABIMAQPABIH YTBIMADBI AJA€AAEP] MeH
KYKDBIKTBIK, PEAAMCTEPAIH ASACAAEPI HETi3iHAE COT MPAKTHKACHIHBIH JACYMETTIK HETi3AEPi TypaAbI T€3UCTI
Herispey MaceAeci KapacTBIPBIAAABL 3epmimey naHi — KYKBIKTBIK PEAAM3M OKiAAepiHiH eH6e1<TepiHAeri
KYKBIKTBIK AQAEAACY dAICTepiH Taaaay. 2Kymoicmoiy makcampt — KYKBIKTBIK THOCEOAOTHHBI HATypaAU3a-
LIMSIAQY CAAACBIHAQFBI KYKBIKTBIK PEAAU3MHIH TaOMFAThI TYPAABI IIKIPTAAACTBIH MOHIH TEOPHSIABIK TYPFbI-
AQH KafiTa Kypy. TakbIpBIITBIH #AHAAbI2bl OKY SKOHe FBIABIMU dAeOueTTepAe Bparian AeiiTepaiH FHIABIME
eH6€KTepiHAe 6astHAAAFaH KYKDBIKTBIK PEAAM3MAL AJAEAAEY €PeKINeAIKTepiHe apHaAFaH 3ePTTEYAEPAIH
00AMaybIHA XoHe KYKBIKTBIK PEAAH3M TEOPUSICHI TYPAAbl AJCTYPAL HAESAAPABL KaliTa Kapay KaXKeTTiAi-
riHiH TybHAQYbL Makasapa KOAAQHBIAATHIH 3eprimey aaicmepi - 6¥A AQHAAUTUKAABIK KYKBIKTAaHYFa TOH dAi-
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CTep, COHBIH, illlIHAE AOTHKAABIK SK9HE AMHIBUCTHKAABIK TAAAAY JAICTEPiH, COHAAM-AK, ApHAMbI KYKBIKTHIK
aaicrepai (HopMaTHBTiK TaAaNTapABI TYCIHAIPYAIH peCMU-KYKBIKTBIK eAici) KoAAAHY. Makaranoiy Hezi3ei
mymwpbtmaapbt — KYKDBIKTBIK, PEAAM3M TY>KbIPBIMAAMACHIHBIH HETI3Ti ASACAAEPIH amTy GOABII TabBIAAABL.
ByA TYKbIpbIMAAMA TYPFBICHIHAH 3aHHbIH JACYMETTIK Heri3aepi 6ap eKeHAIr ADACAACHA], JKIHE CYAbSIAAD
Keﬂ6ip JKarpafiAapAa COT HMIeNIMAEpiH Ka6bIAAay Ke3iHAE COLIMOAOTHSABIK ITabIMAAYADI KOAAQHAABL

Tyiiindi co3dep: KYKbIKMblK Peasusm; KYKbiKmblk nO3UMUBUIM; HAMYPAAUSM; KYKbIKMbLK mMycindipy;
com npaxmuxacet; B. Keun, b. Aetimep.

A.B. AnpukuH, A.QHA.H., KAHAMAQT OPHAHYECKHX HayK, Associate Professor, Beicmmas mxoaa
npasa, Magsut Narikbayev University (Acrana, Peciry6anka Kasaxcran), uaeH ApHCTOTEAEBCKOTO
obmecTBa (BeAnKoﬁpnTaHml), YAeH AMepHKaHCKON ¢pHA0coPcKoi acconuanun: MexkAy HaTypa-
AMI3MOM M FOPHAMYECKOM HHTEPIpPeTaHeii: COBPeMeHHbIe Ae0aTbl 0 IPHPOAE IPABOBOIO PeasnsMa.

AKTyaABHOCTD TeMbI AQHHO CTaTbi 0OYCAOBACHA HEAOCTATOYHON U3YIEHHOCTDIO IIPOOAEM IIPaBo-
BOT'O peaAnu3Ma B COBpeMeHHOM ¢praocopuu npasa. B crarbe paccMarpusaercs mpobaemMa 060CHOBaHIS
Te3HCa O COLIMAABHBIX OCHOBAHIIIX CYACOHOM IIPAKTHKH Ha OCHOBE PAIlHOHAABHOMN apIyMEHTAIIUH YIeHbIX
M apTyMeHTOB IIPaBOBBIX peaArcToB. [[peAMeTOM HcCAeAOBAHHUS SBASIETCS aHAAN3 METOAOB IOPHAMYECKOM
apryMeHTaluu B paboTax peACTaBUTeAH FOPUAIIECKOro peasnsmMa. Lleap paboTsl — TeopeTHyecku pe-
KOHCTPYHPOBATh CYTh ACKYCCHH O IIPHPOAE IIPABOBOIO PEAAU3MA B 00AACTH HATYPAAU3ALIUH IIPABOBOM
anucremosoruu. HoBusHa TeMbI 06ycAOBA€HA OTCYTCTBUEM B Y4eOHOM U HAyYHOI AUTEPAType HCCAEAO-
BAHUI, IOCBSI[EHHBIX CIIeUPUKe apIyMeHTAIUH [IPABOBOIO PeaAn3Ma, H3AOXKEHHO B HAYYHBIX Pabo-
tax Bpaitana AeiiTepa, 1 HeOOXOAUMOCTBIO IIEPEOCMBICACHIS TPAAUIIMOHHBIX [IPEACTABACHHII O TEOPUH
IIPAaBOBOTO peaAusMa. MeTOABI HCCAGAOBAHHS, UCIIOAb3YeMbIe B CTaThe, — 3TO METOABL, XapaKTepPHbIe AAS
AQHAAUTHYECKOH IOPHUCIIPYACHIIUH, B TOM YHCAE CBSI3aHHBIE C MCIIOAB30BAaHHEM METOAOB AOTMYECKOTO U
AMHTBHCTUYECKOTO aHAAM32, A TAKKE CTIEIMAABHBIX IOPHAUIECKHX METOAOB (POPMAABHO-FOPHAMYECKHT
MeTOA TOAKOBAHHSI HOPMATUBHbIX IIpeATHcanit). OCHOBHbIE BBIBOABI CTAThH 3aKAOUAIOTCS B PACKPBITUM
KAIOUEBBIX ApT'YMEHTOB KOHIeIIIIUH ITPAaBOBOTO peaAnusMa. AOKa3aHO, YTO C TOUKHU 3PEHHs 9TOM KOHIeN-
IJUH 3aKOH UMeeT COL[MAAbHbIe OCHOBAHMS,  CYABH B PSIA€ CAyJaeB HCIIOAB3YIOT COIIMOAOTHYECKHE pac-
CY>KACHUS IIPH IIPUHSATHHI CYACOHDIX PELIeHHU.

Karouesvle cro6a: npasosoii pearusm; wopududeckuii NOSUMUBUIM; HAMYPAAUIM; 10pUduH1eckas unmep-
npemayus; cydebuas npaxmuxa; Y. Kyaiin, B. Aeiimep.
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