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B HOMEPE OBCV)KIIAlOTCH nPOB -
* OcHoBaTeNb NaTEHTHOW CUCTEM Wy Kasaxcra (fb-neTHemy
lo6uneto 4.10.H., npoetheccopa T.E. KayabipoBa nocsawaeéTca);

* Trajectories of Normative Development for Ou?g'_;Space ‘Heritage Concept
~e International Human Rights: Divisible or Indivisible?

* Between Naturalism and Legal Interpretation: Modern Debates on the
Nature of Legal Realism;

e Legal Language as an Important Component of Lawyers’ Work: Issues and
Approaches to Improving the Interpretation of Legal Texts;

* byy GiTiMrepwinik muccuanapbiHaa Kasakctan Pecny6nukacel Kapynbl
KYLITEP KOHTUHTeHTIH KONAaHYAbIH KYKbIKTbIK acnekTinepi;

* TpaHCHaUMOHaNbHOE NPaBo: 3BONKOLUMA KOHLENLMA U BbI30BbI
COBPEMEHHOCTM.
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B HOMEPE ObCY>XAAKTCA NMPOBJIEMbI:

e OcHoBaTeNb NaTeHTHoOI cucteMbl Pecny6nuku KasaxcTtaH (70-netHemy obuneto
A.10.H., npocheccopa T.E. KayabipoBa noceAwaeTca);

* Trajectories of Normative Development for Outer Space Heritage Concept

e International Human Rights: Divisible or Indivisible?

* Between Naturalism and Legal Interpretation: Modern Debates on the Nature of
Legal Realism;

e Legal Language as an Important Component of Lawyers” Work: Issues and Ap-
proaches to Improving the Interpretation of Legal Texts;

e byy GiTimrepwinik muccuanapoiHaa Kasakctan Pecny6nukacbl Kapynbl Kywtep
KOHTUHIEHTIH KONAAHYAbIH KYKbIKTbIK acnekTinepi;

* TpaHCcHaLMOHaNbHOE NPaBO: 3BOMOLMA KOHLENLUWUU U BbI30BbI COBPEMEHHOCTM!.



9sut Narikbayev University. « ¥I&t;| YKOHE MEMJIEKET» FbUIbIMU-AKNAPATTBIK XXYPHAJIbI,
1997 x. BEPI LLIbIFAPBIIALIbI, LLIbI NNIrt - XXbIJIbIHA 4 CAH.

XAJIbIKAPAJIbIK PEAAKLIUAJIbIK KEHECI:

1. Kayapipos T.E. (tepara) — A.to.H., Teaching professor [lenaptamenTa yactHoro npasa Magsut Narikbayev University (AcTana k.);

2. Axnavo AH. -3, npod)eccop JLH. Tymunes ar. Eypasua ynTTbiK YHUBEPCUTETIHIH KbIIMBICTBIK-KYKbIKTbIK NaHAep kadeapacbiHbly npodeccopsl (AcTaHa k.);

3. (Bopqamsv;nm W.L. — 3.£.4., npocheccop, Kasakctan Pecny6nukacel MpesnaeHTiHiK xaHbiHaarbl Kewwipim xacay macenenepi XeHiHAeri KOMUCCUAHBIH MYLLECI
AcTaHa K,

4. laynexos M.M. — PhD, Coventry University Kazakhstan Mpe3unaenTi (AcTaHa K.);

5. flynat6ekos H.0. - 3.7.4., npocheccop, E.A. bekeToB aT. KaparaHzbl yHuBepcuTeTiHiH pekTopbl, KasakcTaH Pecny6nukacl ¥ATTbIK FbinbiM AkageMuAchIHbIH Kop-
pecnoHaeHT-myweci (Kaparangsi K.);

6. 3nem6nuukui, Baptow — PhD, Bpounas akoHomukanslik yiusepcuteTi (Bpounas k., MonbLwa);

7. Koznoscku, ApTyp — gokTop xa6unb, npocheccop, Bpounas yuusepcuteTi (Bpounas k., MonbLwa);

8. Kanep J1. — 3aH FbinbiMAapbiHbiH AOKTOPbI, BpemeH YHusepcuTeTiHiK 3aH dakynbTeTiHiK npodeccopsl (Bpemet k., lepmanus);

9. Jlynamapk T. — 3aH FoinbIMAAPbIHbIK AOKTOPbI, Xann YuusepcuteTiHiH XKorapbl Kykblk MekTe6iHiH npodieccopbl (¥biopuTaHus);

10. MenkeBuk, BbApH — 3.F.4., KyKkbik npoceccopsl (tenure), JlaBans YHusepcuteTi npoceccopsl (Keebek k., KaHaga);

11. Mopos3 C.M. - 3.F.4., npocheccop, Kacnuit YHusepcuteTi «daine Xorapbl Kykbik MekTe6iHiH AekaHbl (AnmaTbl K.);

12. HypmarambeTos A.M. - 3..4., J1.H. [ymunes at. Eypasua ynTTbiK yHUBEPCUTETI KOHCTUTYLIMANBIK KBHE a3amMaTThIK KYKbIK kadheApacbiHbiK npodeccopbl (AcTaa k.);

13. OrnesHes B.B. — ..., BpemeH YHMBEPCUTETIHIH 3aH (hakyNbTeTiHiH wakpipbiniFaH npocheccops (Bpemet k., fepmanmal;

14. Poros W.W. —3.F.4., npocheccop, KasakcTan Pecny6nukace! Mpe3uaeHTiHiH XaHbiHAaFbl AAaM KYKbIKTapbl XXeHIHAGTT KOMUCCUAHBIK TepaFachl, KasakcTaH Pecny-
GnvkacbiHaH Kykblk apkolnbl aemokpaTia yiwin Eyponansik Komuceuanbiy (Beneuna komuceuacsl) myweci, Kasakctan Pecny6nukacsl Kovetutyumansik KeHeciHin
akc-Teparacel (AcTaHa K.);

15. CapcemGaes M.A. — 3.f.4., J.H. [ymunes aT. Eypasus ynTTbiK yHuBepcuTeTi Xanbikapanblk KyKblk kadeapacbiHbii npodeccopsl (Actaua K.);

16. CanpoB A.X. - 3.F.4., npocheccop, B36ekcTaH Pecny6nukackl Afam KyKbIKTapbl XKEHIHAETT yITTbIK 0pTanbikThiH AUpekTopbl, B36ekcTan Onuit Maxnuci 3aK weiFa-
py nanatacbiHbiy (MapnamenTiHiy) [leMoKkpaTUANbIK MHCTUTYTTap, MEMIEKETTIK EMeC YilbIMAap XaHe azamaTTapAbl 63iH-03i 6ackapy opraHaapbl KOMUTETIHIK
Teparachl, B36ekcTaH Pecny6nukacel ¥YATTbIK FbiibiM AKageMuAcbiHbig akagemuri (TawkeHT K., B36ekcTaH);

17. Ctounos A.b. — Bonrapuanbif KoHCcTUTYUMANBIK COTbIHBIH CyAbACHI, KyKbIK AOKTOPI, Bynue KnumenT Oxpuackuii at. Codhma yHusepcuTeTiHi npodeccopsl (Co-
tuA k., bonrapua);

18. Cnaak T. — 3aH FbinbIMA@pbIHbIK A0KTOPbI, CTOKronbM YHUBEPCHUTETiHIH 3aH thakynsTeTiHiH npodeccopsl (CTokronbm, LLiseuus);

19. Yaapues C.0. - 3.5.4., npocheccop, KasakcTtan Pecny6nukacel KoHcTuTyumansik CoTbiHbIH cyabAchl (AcTaHa K.);

20. Xumma K. — 3aH FbinbiMAapbiHbIH AOKTOPbI, BalmHIToH yHuBepcuTeTiHiH XKoFapbl 3aH MekTe6iHiH npocheccopbl (Cuatn, AKLL).

PEAAKLUANDBIK ANNKA MYLLENEPI:

1. Anavkmn A.b. (6ac pepakTop) — dun.f.4., 3..k., Magsut Narikbayev University XXapua kykeik aenaptamenTiniy Associate professor (Actana K.);

2. A6apacynosa 3. — 3.F.k., Magsut Narikbayev Un|verS|ty XKeke Kykbik AenapTamenTikiH Teaching professor (Actana k.);

3. Ay6akupoBa U.Y. - 3.F.4., Maqsut Narikbayev University XXapua Kykblk AenapTameHTiHiH Assistant professor (ActaHa k.);

4. Axmaau M.A. — PhD, Maqsut Narikbayev University FoinbiMu Kbi3MeT xaHe 3epTTeynep xeHiHaeri Buue-TNposocTel, Assistant professor (AcTaHa K.);

5. bektu6aesa 0.C. - PhD, Magsut Narikbayev University Kykbik xorapbi mekTe6inii aupexTopsl (aekanbl) (AcTama K.);

6. bue6aesa A.9. — 3.F.k., soueHT, KP XXoraprbl CoTbIHbIH XXaHbIHAaFbl COT Tepeniri akagemuachl KbInMbICTbIK-KYKbIKTbIK N8HAEP FbibIMU-6iniM 6epy opTanbiFbiHbIH
avpekTopsl (AcTaHa K)

7. Bosuak 0.A. - 3.5.k., Magsut Narikbayev University KbinmbicTbik coT Tepeniri senapTamenTinin Teaching professor (AcTama k.);

8. EwnuaAzos H.C. — PhD Magsut Narikbayev University Xanbikapansik Kykblk AenaptamenTitiy Assistant professor (Actana K.);

9. Ecenkynosa b.b. — UpTaJ'IbIK Azunaparbl AMepuka yHusepcuTeTiHii PhD, Associate professor (biwwkek k., KpipFbiscTan Pecny6nukachi);

10. Xymarynos M.W. —3.5.4., KP Mpe3unaeHTi xaHbiHAarbl KazakcTaHablK CTPATErnANLIK 3epTTeyNep MHCTUTYTbI AUPEKTOPbIHLIH OpbiHGacapsl;

11. Xycinos A.Jl. — 3.r.4., Magsut Narikbayev University XXapua kykblk AenapTamenTiniy Teaching professor (AcTaHa K.);

12. UppbiweBa C.K. — Magsut Narikbayev University Xeke Kykobik genapTamenTitiy Professor Emeritus (ActaHa K,);

13. Kanuwesa X.I. — 3.r.x., Magsut Narikbayev University XXapus kykpik senaptamenTinin Professor Emeritus, 3aHrepnepai 6aranay >xaHe cepTuchukaTTay 6topo-
CbiHbIH 6aclubichl (AcTaHa K.);

14. Kum K.B. — 3.f.k., Magsut Narikbayev University KbinimbIcTbIK cOT Tepeniri aenaptamenTiHin Professor Emeritus (AcTana K.);

15. KDF(HMDB M.LIJ). — 3.F.4., npocheccop, Magsut Narikbayev University KbInMbICTbIK COT Tepeniri XaHe FbibIMY capanTama canacblHAarbl FbibIMK XK06anapblH XeTek-
wici (AcTaHa K.);

16. Kopa6oes W. — Magsut Narikbayev University Xanbikapanbik akoHomuka mekTe6iiy PhD, Associate professor (AcTana K.);

17. Manu+osckuit B.A. — 3.7.4., «Hapxos YrusepcuteTin KAK npodeccopsl (AnmaTbl K.);

18. Menbhuk PC. — 3.7.4., Associate professor, Magsut narikbayev University akimLinik xaHe Hemic KyKbIFbl FbibiMu MeKTe6iHiH aupekTopsl (AcTaHa K.);

19. Hapik6aes T.M. — Magsut Narikbayev University backapma Teparacsl (AcTaHa K.);

20. Hyptaes PT. - 3.r.a., Magsut Narikbayev University KbinmbcTbik coT Tepeniri AenapTamenTinin Professor Emeritus (Actana k.);

21. Opas6aesa 3.A. — 3.7.k., Magsut Narikbayev University XXapua kykbik AenapTamenTinin Teaching professor (AcTana K.);

22.Men C.I. - 3.£.k., Magsut Narikbayev University MposocTsl (PexkTopsi) (AcTaHa K.);

23. Moponpuropa PA. — 3..4., npocheccop, Kasakctan Pecny6nukacsl KoHcTuTyunansik CoTbiHbiH cyabAcsl (AcTaHa K.);

24, Caanun C.B. — kykpik goktopel, KUM3M YrusepeuTeTiHig Kykbik MekTe6i kaybiMAacTbIpbinFaH AeKaHbl, KaybiMAAcTbIpblIFaH npogeccop (AnmaTbl K.);

25. CEVIT(EHOB K.K. )— 3.F.4., npocheccop, KazakctaH Pecny6nukacbiHbiH bac npokypaTypachl xaHbiHAarbl Kykblk KopFay opraHaapbl akagemMuAchiHbIH GipiHLLi npopek-
Topbl (AcTaHa K.);

26. Temip6ekos X.P. — PhD, Magsut Narikbayev University )Xapua kykblk senaptamenTiniy Teaching professor (AcTaHa K.);

27. Tnenuna LW.B. — 3.f.4., npocpeccop, JI.H. [ymunes aT. Eypasus ynTTbiK yHUBEPCUTETI Xanblkapanblk KyKbik KadeapacbiHbif MeHrepyLici (AcTana K.);

28. XaceHos M.X. — PhD, Magsut Narikbayev University XXeke Kykblk AenapTameHTiHiy Assistant professor (ActaHa K.).
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Magsut Narikbayev University. HAY4HO-UH®OPMALUOHHBIN YXYPHAN «MPABO U FOCYJAPCTBO»,
W3AAETCA C 1997 r., NEPHOAUYHOCTb — 4 HOMEPA B TO/1.

MEXXAYHAPOAHbIN PEAAKLUOHHbIU COBET:

1. Kayabipos T.E. (npeacepaTens) — a.to.H., Teaching professor [lenaptamenTa yactHoro npasa Magsut Narikbayev University (r. Actana);

2. AxnaoB A.H. — a.10.H., npocheccop KacheApbl yronoBHO-NPaBOBbIX AMCUMNANH EBpa3uniickoro HauvoHanbHoro yuusepcuteta um. JI.H. Tymunesa (r. Actana);

3. bopyawsunu U.LL. — a.10.H., npocheccop, unen Komuccun no Bonpocam nomunosanua npu Mpesngexte Pecny6nuku KasaxctaH (r. Actana);

4. laynexos M.M. — PhD, MNpesugent Coventry University Kazakhstan (r. Actana);

5. lynat6ekos H.0. — a.10.H., npocheccop, Pextop KaparanauHckoro ynusepcuteta um. E.A. BykeTtoBa, uneH-koppecnonaeHT HaunoHanbHoit Akagemun Hayk Pecny-
6nvku Kazaxcrat (r. Kaparanga);

6. 3nem6nuuknit, Baptow — PhD, 3koHomuyeckuit yuusepcuTeT Bo Bpounase (r. Bpounas, Monbuwa);

7. Koznoscku, ApTyp — aokTop xa6unb, npodeccop, Bpounasckuit Yuusepcuter (r. Bpounas, Monbuwa);

8. Kanep J1. — gokTop npasa, npoceccop topuanyeckoro thakynsteta Yuusepcuteta bpemena (r. Bpemen, lepmanus);

9. lynamapk T. — gokTop npasa, npodeccop Buicwei wkonbl npasa Yuusepcuteta Xanna (Benuko6putanus);

10. Menkesuk, BbApH — A.10.H., npodheccop (tenure) npasa, npotheccop Yuusepcutera Jlasana (r. Kee6ek, Kanaga);

11. Mopos3 C.M. — a.to.H., npocheccop, AekaH Buicweii wkonsi npasa «dainet» Kacnuitckoro YHusepcuteTa (r. Anmarsi);

12. Hypmaram6eTos A.M. — a.t0.H., npocheccop KacheApbl KOHCTUTYLMOHHOIO M rpaxKaaHckoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. JL.H. fymu-
nesa (r. AcTaHa);

13. OrnesHes B.B. — A.ch.H., npurnalerHblit npoceccop topuanyeckoro dakynsteta YHusepcuteta bpemena (. Bpemen, lepmanua);

14.Poros W.W. — p.to.H., npocbeccop, Mpeacenatens Komuccumn no npasam yenoseka npu lpesugente Pecny6nukn KasaxctaH, uneH EBponeiickoit komuccum 3a
ﬂeMOKp)aTVIIO yepe3s npaso (BeneunaHckasa komuccua) oT Pecny6nuku KasaxctaH, akc-lpeaceaatens KonctutyumonHoro Coseta Pecny6nuku KasaxctaH (r.
AcTaHa);

15. CapcemGaes M.A. — a.t0.H., npocheccop kadeapbl MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yhusepcuteta um. J1.H. Tymunesa (r. Actana);

16. CangoB AX. — a.t0.H., npocheccop, avpekTop HaumoHanbHoro ueHTpa Pecny6nuku Y36ekuctaH no npaBam 4enoBeka, npeacesatens Komuteta no gemokpa-
TUYECKUM MHCTUTYTaM, HErocy4apCTBEHHbIM OpPraHM3auMAM W OpraHam camoynpaBneHuA rpaxaaH 3akoHopaTenbHoi nanatel Onuit Maxnuca (MapnamenTa)
Y36ekuctaHa, akagemuk HaunonanoHoi Akagemun Hayk Pecny6nnku Ya6ekuctaH (r. TawkenT, Ya6ekucTan);

17. Ctounos A.b. — cyaba KoncTutyunonHoro Cyaa Bonrapuu, goktop npasa, npodeccop Coduitckoro yHusepcuteTta um. Ceatoro Knumenta Oxpuackoro (r. Cochua,
Bonrapus);

18. Cnaak T. — gokTop npaga, npocheccop ropuandeckoro hakynsteta Yuusepcuteta Ctokronbma (r. Ctokronsm, LLseuun);

19. Yaapues C.0. — a.t0.H., npocheccop, cyaba KoncTutyumonHoro Cyaa Pecny6nuku Kasaxctat (r. Actana);

20. Xumma K. — gokTop npasa, npocheccop Beiclueit wkonbl npasa BawuHrtoHckoro yHusepeuteTa (r Cuatn, CLUA).

PEAAKLIUOHHAA KOJITETUA:

1. Anavkun A.B. (rnasHblit peaakTop) — a.cun.H., K.t0.H., Associate professor [lenapramenTta ny6nuyHoro npasa Magsut Narikbayev University (r. AcTaHa);

2. A6gpacynosa I3. —k.t0.H., Teaching professor lenaptameHTa yactHoro npasa Magsut Narikbayev University (r. AcTaHa);

3. Ay6akuposa W.Y. — a.l0.H., Assistant professor [lenaptamenta ny6nauyHoro npasa Magsut Narikbayev University (1. AcTana);

4. Axmaaun M.A. — PhD, Assistant professor, Buue-lposocT no HayyHo# geATenbHocTu u uccnegosanuam Magsut Narikbayev University (. AcTana);

5. bekTu6aesa 0.C. — PhD, aupekTop (aekaH) Boicwiet wkonsl npasa Magsut Narikbayev University (r. AcTana);

6. (EMeGaeBa)A.A. — K.t0.H., OLEHT, AupekTop HayyHo-06pa3oBaTenbHOrO LEHTPa YroNoBHO-NPaBoBbIX Aucumunnui Akagemuu npasocyaus npu BepxosHom Cyge PK
r. AcTaHa);

7. Bo3nak 0.A. — k.10.H., Teaching professor [lenaptamenTa yronosHoro npasocyaua Maqgsut Narikbayev University (r. Actana);

8. Ewnunasos H.C. — PhD, Assistant professor [lenaptamenta mexayHapoaoro npasa Magsut Narikbayev University (. AcTana);

9. Ecenkynosa b.b. — PhD, Associate professor AvepukaHckoro yuusepcuteta Lientpanstoit Asum (r. buwikek, Pecny6nuka Kbiproizctan);

10. XXymarynos M.W. — p.to.H., npocheccop, 3amecTuTens Jupektopa KasaxcTaHckoro MHCTUTYTa cTpaTernyeckux uccnesosaxuit npu Mpesupexte PK (r. AcTana);

11. Xycynos A.[l. — a.t0.H., Teaching professor [lenaptamexTa nyGnuytoro npasa Magsut Narikbayev University (r. AcTana);

12. Uapbiwesa C.K. — a.to.H., Professor Emeritus [lenaptamenTa yactHoro npasa Maqgsut Narikbayev University (r. Actana);

13. Kanuwesa X.I. — k.10.H., Professor Emeritus [lenaptamenTa ny6nuyHoro npasa, pykoBoauTenb bropo no ouetke u ceptuchukaumu topuctoB Magsut Narikbayev
University (r. AcTana);

14. Kum K.B. — k.t0.H., Professor Emeritus [lenaptamenTa YronosHoro npasocyauna Magsut Narikbayev University (r. AcTaHa);

15. Koramos M.Y. — A.10.H., npocheccop, pyKoBOANTENb HAY4YHO-UCCNEA0BATENbCKUX MPOEKTOB MO BOMPOCAM YrON0BHOM0 NPAaBOCYAUA U Hay4YHoii 3kcnepTusbl Magsut
Narikbayev University (r. Actana);

16. Kopa6oes . — PhD, Associate professor MexayHapogHo# wkonsl skoHomuku Magsut Narikbayev University (r. Actana);

17. Manu+osckuit B.A. — a.to.H., npocheccop HAO «YuusepcuteT Hapxo3s» (r AnmaTsl);

18. MenbHuk PC. — p.to.H., Associate professor, aupekTop HayuHoi WKonsl agMUHUCTpaTUBHOrO M Hemelkoro npasa Magsut Narikbayev University (r. AcTana);

19. Hapuk6aes T.M. — k.to.H., Mpeacepatens Mpasnenna Magsut Narikbayev University (r. Actana);

20. HypTaes PT. — g.t0.H., Professor Emeritus [lenaptamenTa yronosHoro npasocyaua Magsut Narikbayev University (r. Actana);

21. Opa3s6aesa A.A. —k.to.H., Teaching professor Magsut Narikbayev University (r. AcTaHa);

22.Men C.I. - k.to.H., MposocT (Pektop) Magsut Narikbayev University (r. Actana);

23. Moponpuropa PA. — a.t0.H., npocheccop, cyaba Konctutyumonroro Cyaa Pecny6auku KasaxcTa (r. Actana);

24, Caanun C.B. — pokTop npaBa, accouMmpoBaHHblit npodeccop, accounumpoBaHHbii aekaH Lkonel npasa Yausepcuteta KUM3M (r. Anmarsi);

25. CEVITE;'IOB K.K. = A.t0.H., npocheccop, nepsblit npopekTop AkagemMuu NpaBoOXpaHUTENbHbIX OpraHoB npu leHepanbHoi npokypaTtype Pecny6nuku KaszaxcraH (r.
AcTaHa);

26. TemupGekos X.P. — PhD, Teaching professor [lenaptameHTa ny6nuynoro npasa Beicweit wkonbl npasa Magsut Narikbayev University (r. AcTana);

27. Tnenuna L.B. — a.t0.H., npocheccop, 3aseaytowan kacheapoil MexayHapoaHoro npasa EBpasuiickoro HaumoHanbHoro yHusepcuteta um. JLH. [ymunesa (r. Actana);

28. XaceHos M.X. — PhD, Assistant professor [lenaptamenta yactHoro npasa Maqgsut Narikbayev University (r. Actana).
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Magsut Narikbayev University. INFORMATION SCIENTIFIC JOURNAL «LAW AND STATE»,
PUBLISHED SINCE 1997, FREQUENCY OF PUBLICATION - 4 ISSUES PER YEAR.

INTERNATIONAL EDITORIAL COUNCIL:

1. Kaudyrov T.Ye. (chairman) — Doctor of Juridical Science, Teaching professor of the Department of Private Law at Magsut Narikbayev University (Astana);

2. Akhpanov A.N. — Doctor of Juridical Science, Professor of the Department of Criminal Law disciplines at L.N. Gumilyov Eurasian National University (Astana);

3. Borchashvili I.Sh. — Doctor of Juridical Science, Professor, Member of the Commission on Pardons under the President of the Republic of Kazakhstan (Astana);

4. Daulenov M.M. — Ph.D., President, Chairman of the Board of NJSC «Narxoz University» (Almaty);

5. Dulatbekov N.O. — Doctor of Juridical Science, Professor, Rector of Academician E.A. Buketov Karaganda University, Member of the National Academy of Sciences
of the Republic of Kazakhstan (Karaganda);

6. Ziemblicki, Bartosz — Ph.D., Wroclaw University of Economics and Business (Wroclaw, Poland);

7. Kozlowski, Artur — Dr. Hab., Professor, University of Wroclaw (Wroclaw, Poland);

8. Kihler L. — Doctor of Law, Professor, Department of Law, University of Bremen (Germany, c. Bremen);

9. Lundmark T. — Doctor of Law, University of Hull, Law School, Professor (Great Britain);

11. Melkevik, Bjarne — Doctor in Law, Professor (tenure) of Laval University (Quebec, Canada);

12. Moroz S.P.— Doctor of Juridical Science, Professor, Dean of the “Adilet” Higher School of Law at Caspian University (Almaty);

13. Nurmagambetov A.M. — Doctor of Juridical Science, Professor of the Department of Constitutional and Civil Law at L.N. Gumilyov Eurasian National University
(Astana);

14. Ogleznev V. - Doctor of Philosophy, Visiting Professor, Department of Law, University of Bremen (Germany, c. Bremen);u]

16. Rogov I.I. — Doctor of Juridical Science, Professor, Chairman of the Human Rights Commission under the President of the Republic of Kazakhstan, member of
the European Commission for Democracy through Law (the Venice Commission) of the Council of Europe representing Kazakhstan, former Chairman of
the Constitutional Council of the Republic of Kazakhstan (Astana);

17. Sarsembayev M.A. — Doctor of Juridical Science, Professor of the Department of International Law at L.N. Gumilyov Eurasian National University (Astana);

18. Saidov A.Kh. — Doctor of Juridical Science, Professor, Director of the National Center of the Republic of Uzbekistan for Human Rights, Chairman of the Committee
for democracy institutes, non-governmental bodies and civil self-government bodies of Legislative Chamber of Uzbekistan, Academician of the National Academy
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TRAJECTORIES OF NORMATIVE DEVELOPMENT
FOR OUTER SPACE HERITAGE CONCEPT

Landing astronauts on the moon is one of the greatest achievements
of humanity, but the status of historic lunar landing sites in international
law is uncertain. There is a general consensus in the literature on space
law and policy that Apollo landing sites deserve a recognition of their
outstanding universal value and appropriate protection by the entire
international community. However, enforcing such protection might
be problematic from a legal perspective, since there is no legally binding
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.,;,:, norm in the current body of international law that would authorize or
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oblige states to identify and protect heritage sites on the moon or other

N 4 celestial bodies.

9 There is a nascent concept of outer space heritage in the field of

’r international space law. The notion has been introduced through soft law

instruments which are not binding upon states, such as the 2020 Artemis
Accords, or policy recommendations by various expert panels (e.g. the
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other four UN space treaties do not contain any provision about heritage
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Convention in particular, is not applicable to outer space because the
Convention’s provisions limit the identification and protection of cultural
heritage sites to the territories of States parties, but the moon and other
celestial bodies are areas beyond national jurisdiction.

This paper analyzes possible trajectories of normative development in international law to
introduce a legally binding norm for recognition and protection of humanity’s heritage in outer space.
These trajectories include amending existing treaties, such as the Outer Space Treaty or the World
Heritage Convention, concluding implementation agreements to the existing treaties, drafting a new
international treaty, developing norms of customary international law, as well as a possibility of extension
of state sovereignty to certain areas in outer space. The paper complements the existing literature by
considering trajectories of normative development that have been omitted by previous studies, as well
as by comprehensively analyzing all possible trajectories within the same piece of research. By assessing
advantages and challenges of every trajectory, the study identifies the easiest initiatives to implement, as
well as the ones that will be the most robust and efficient.

Keywords: international space law; space heritage; normative development.

e-mail: alexeyilin@sjtu.edu.cn

1. Introduction
What is the greatest achievement of humanity? One of the most common answers given by
individuals, search engines, or generative AI might be “landing on the moon.” Neil Armstrong took his
legendary “one small step for a man, one giant leap for mankind” almost SS years ago, but it continues to
inspire generations of astronauts, scientist, entrepreneurs, and space enthusiasts all around the world. The
moon is the first and only celestial body other than Earth that humans have ever set foot on. Tranquility

© A.Ilin, 2024
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Base, the site of Apollo 11 landing on July 20, 1969, contains unique artefacts — the Lunar Module Eagle,
the American flag planted by Armstrong and Aldrin, the steel plaque with a statement “We came in peace
for all mankind,” astronauts’ footprints, as well as a number of smaller items. Nevertheless, the site of
this epochal event has not received any protection under the norms of international law. While the most
precious sites on Earth, such as Parthenon in Greece, the Great Pyramids of Egypt, or the Great Wall
of China, enjoy the status of World Heritage Sites under the 1972 World Heritage Convention, there is
currently no such norm in international law that could enforce recognition and protection of human-
created sites on celestial bodies.

In the recent years, the concept of “outer space heritage” has been promoted by space law and policy
scholars, introduced in domestic legislation of the United States, and included in soft law instruments
such as the 2020 Artemis Accords. Yet the protection of space heritage has not yet become a binding
norm of international law. This paper describes possible normative developments through which a
binding norm for recognition and protection of humanity’s heritage in outer space can be introduced
into the body of international law. It is based on the analysis of international treaties, conventions,
declarations, national legislation of certain countries, as well as proposals of new legal instruments. The
research relies on generally accepted rules and principles of identification, interpretation, and application
of norms of international law. This paper does not aim to suggest or predict the exact verbal content of
the future biding norm, as it will be left for the drafters to decide. The procedural rules and institutional
arrangements for the identification and protection of heritage sites of outer space, as well as technical
aspects of managing these sites are also outside of the scope of the present research.

The paper is divided into nine parts. Part 1 is the introduction. Part 2 presents the concept of outer
space heritage as it appears in the literature, national and international legal instruments, and other
documents related to the development of international law. It also explores the possibility of defining the
term “outer space heritage” Part 3 reviews the writings of scholars devoted to normative development
of the outer space heritage concept and identifies gaps in the current body of research. Part 4 explores
the possibility of introducing a binding norm on the identification and protection of outer space
heritage through amending the existing international treaties and conventions. Part 5 considers drafting
implementation agreements and optional protocols. Part 6 touches upon the ideas about drafting a new
international treaty. Part 7 identifies trends in development of customary international law in regard to
the outer space heritage concept. Part 8 discusses the possibility of states extending their sovereignty to
the moon and other celestial bodies. Finally, Part 9 draws a conclusion.

2. Conceptualizing and Defining Outer Space Heritage

The earliest scholarly opinions about the existence of heritage sites on the moon and the necessity
for their protection date back to 2004 [1, p. 5-6; 2, p. 279-290]. The earliest official policy document
to contain the concept of outer space heritage was issued by NASA on July 20, 2011, and it is titled
“Recommendations to Space-Faring Entities: How to Protect and Preserve the Historic and Scientific
Value of U.S. Government Lunar Artifacts [3] (hereinafter NASA’s Recommendations). The document
declares the existence of heritage landing sites on the moon, as well as artifacts that belong to the U.S.
government. It identifies five categories of such artefacts: 1) Apollo landing sites and roving hardware;
2) Unmanned landing sites; 3) Impact sites; 4) Tools, equipment, and hardware left on the lunar surface;
and S) Footprints, rover tracks, and other indicators of human or human-robotic presence on the moon
[3, art. 5]. At the same time, the document does not provide concrete definitions for the terms “heritage
lunar sites” or “lunar artefacts” The Recommendations were initially not legally binding, and their
purpose was to provide guidance for entities that were planning future missions to the moon [3, art. §].

In March 2018, the U.S. Office of Science and Technology Policy (OSTP) published a paper titled
“Protecting & Preserving Apollo Program Lunar Landing Sites & Artifacts” [4]. The paper reiterates the
importance of protection and preservation of the U.S. lunar artefacts, but it also recognizes the existence
of other countries” hardware on the moon which has “similar historic, cultural, and scientific value to their
country and to humanity” [4, art. 1]. This document also does not contain any official definition of outer
space heritage.

At the end of 2020, the U.S. adopted the One Small Step to Protect Human Heritage in Space Act
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(hereinafter One Small Step Act) [S]. The Act obliged NASA and any other entities working with NASA
to adhere to the 2011 NASA’s Recommendations (S, art. 3a), essentially making them legally binding
within the U.S. legal system.

The concept of outer space heritage sites is contained in several legal guidelines drafted by international
research teams. The 2019 Building Blocks for the Development of an International Framework on Space
Resource Activities (hereinafter Building Blocks) produced by the Hague International Space Resources
Governance Working Group (hereinafter Hague Working Group) call for establishing “the list of designated
and internationally endorsed outer space natural and cultural heritage sites” [6]. The 2020 Vancouver
Recommendations on Space Mining published by Outer Space Institute of the University of British
Columbia (hereinafter Vancouver Recommendations) contain the terms “natural and cultural heritage
sites” and “international heritage site lists (natural and cultural)” [7]. Both Building Blocks and Vancouver
Recommendations differentiate between natural and cultural heritage, but neither document properly
defines the term “heritage site,” nor does any of them provide criteria for designation of such heritage.

A non-profit organization For All Moonkind, which has been a permanent observer to the United
Nations Committee on the Peaceful Uses of Outer Space (hereinafter UN COPUOS) since 2018 [8],
proposed to adopt a separate binding convention devoted exclusively to the matters of protection,
preservation, and memorialization of human heritage in outer space [9]. In 2019, they proposed a draft
document titled “Declaration of Objectives and Activities Regarding Cultural Heritage in Outer Space”
(hereinafter Space Heritage Declaration). The Declaration uses the term “Cultural Heritage Sites in Outer
Space,” which refers to “sites on the surface of the Moon and an increasing number of sites throughout
outer space that bear evidence of human activity” [10] It also contains the clause of being guided by the
1972 Convention Concerning the Protection of the World Cultural and Natural Heritage (hereinafter
World Heritage Convention). We may hereby assume that the draft Space Heritage Declaration refers to
the definition of cultural heritage sites contained in the World Heritage Convention:

sites: works of man or the combined works of nature and man, and areas including archaeological

sites which are of outstanding universal value from the historical, aesthetic, ethnological or

anthropological point of view [11].

Asper Articles 3,4, and 11 of the World Heritage Convention, only properties situated on the territory
of states can be identified as heritage sites and receive appropriate legal status and protection from the
international community [11, arts. 3, 4, 11]. Since outer space and celestial bodies are not subject to
national appropriation as per Article II of the Outer Space Treaty [12], the Convention currently does
not cover these areas, and thus lunar sites cannot be inscribed on UNESCO World Heritage List or List
of World Heritage in Danger. Nevertheless, nothing in the World Heritage Convention suggests that
cultural heritage cannot exist in outer space, or the definition of heritage sites existing in Article 1 of the
Convention is not applicable to the sites of similar properties in extraterrestrial areas. The related literature
also suggests that the definition of heritage sites per se does not have any geographical restrictions [13,

.57, 66%.

P Finally, the 2020 Artemis Accords contain their own definition of the term “outer space heritage.”
The Signatories intend to preserve outer space heritage, which they consider to comprise historically
significant human or robotic landing sites, artifacts, spacecraft, and other evidence of activity on celestial
bodies in accordance with mutually developed standards and practices (emphasis added; [14].

The Artemis Accords declare common principles and represents a political commitment [14. Sec. 1],
but the document itself is not a legally binding international treaty [14, sec. 13 (2)], so its clause about
the preservation of outer space heritage is also not legally binding upon the Signatory States.

The concept of outer space heritage is not contained in any legally binding instruments of
international law. It is promoted by either national legislation, such as the 2020 U.S. One Small Step
Act, or international soft law instruments, such as the 2020 Artemis Accords. There is a view that the
definition of cultural heritage sites from the World Heritage Convention is applicable to similar sites in
outer space, and this view has not been met with any objections. Nevertheless, the Convention itself is
currently not applicable to areas beyond national jurisdiction (ABN]s).
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3. Literature Review and Research Significance

There is a general consensus [13, p. 109-130] in the literature on space law and policy that human-
made sites and objects on the moon that bear cultural and historical significance should enjoy the same
protection level as the sites and objects of similar value on Earth. Scholars from the United States [1, p.
5-6; 15, p. 234-243 ], Europe [ 13, p. 13-26; 72-84], China [ 16], Australia [2], and Africa [13, p. 109-130]
all agree that protection of outer space heritage is in the interest of the entire humanity, and there is
virtually no author or organization that would argue the opposite.

Scholars offer various ways of bringing space heritage sites under the protection of international
law. Zajackowski [13, p. 13-26] and Martin [13, p. 53-64] analyze the applicability of the 1972 World
Heritage Convention to heritage sites in outer space, while Rogers directly proposes that the U.S.
government should request the United Nations to enlarge the World Heritage Program to include the
entire Solar system [1, p. 5-6]. Martin [13, p. 53] and Bohdan [13, p. 65-71] discuss the possibility
to amend the existing international treaties, such as the 1967 Outer Space Treaty or the 1972 World
Heritage Convention. The UNESCO experts themselves have previously discussed the extension of the
1972 World Heritage Convention’s legal framework to ABNJs, i.e. the high seas. Among the measures
they proposed was drafting an Implementation Agreement to the 1972 Convention [17] or drafting an
optional protocol to the same Convention [17, art. 51], which could theoretically be applicable to areas
on celestial bodies.

A number of scholars explore the possibility of drafting a new legally binding international treaty that
would specifically address the issue of heritage sites in outer space. Rotola draws the inspiration for a new
treaty from the 1972 World Heritage Convention and the 2001 Underwater Heritage Convention [13,
p- 1-12]. In addition to that, Walsh proposes to take into account the experience of the 1959 Antarctic
Treaty (15, p. 234-243]. Su and Li suggest that UNESCO and UN COPUOS establish a joint working
group “to draft international documents for the protection of outer space heritage [ 16, p. 9].” In addition,
Bohdan and Farsaris analyze the challenges associated with drafting a new treaty on space heritage and
subsequently obtaining state’s consent to be bound by this new instrument [13, p. 65-71, 73-84].

Scholars (see, for example, Kanungo [13, p. 85-94]) also examine the protection of Tunar heritage
sites from the perspective of customary international law. In particular, Bartéki-Génczy and Nagy [ 18, p.
888-898], as well as Deplano [ 19, p. 799-819], analyze the 2020 Artemis Accords as an instrument that
coordinates state practice in regard to the protection of outer space heritage.

As the literature review demonstrates, scholars consider several different trajectories of normative
development for the outer space heritage concept. They mainly focus on amending the 1972
World Heritage Convention or drafting a new international treaty, with some attention given to the
development of the norms of customary international law. At the same time, there are considerable gaps
in the literature that this article intends to fill. First, scholarly articles omit some possible trajectories of
normative development, such as amending the 1979 Moon Agreement, or the possibility that a number
of states withdraw from the Outer Space Treaty and appropriate areas on the moon or other celestial
bodies. Second, role of the Artemis Accords in the conceptualization and promotion of the space heritage
concept has not been properly studied yet, possibly due to the fact that the Accords have been signed less
than four years ago, and their acceptance among nations has been spreading rapidly. Third, the research
on normative developments of space heritage concept is patchy. There has been no such work that would
comprehensively access all possible trajectories within the same piece of writing.

4. Trajectory 1. Amendments of Existing Legal Instruments

The amendment process of any particular international treaty is primarily governed by the provisions
of the treaty itself. Generally accepted rules of modification and amendment of treaties are also outlined
in Part IV of the 1969 Vienna Convention on the Law of Treaties (hereinafter Vienna Convention),
which is considered to reflect the rules of customary international law binding on all states [20, p. 43].
Amending a treaty is usually a lengthy process that requires all States Parties to participate in negotiations
and decision-making [21, art. 40% 57 Furthermore, even if the amendment is accepted, it will only bind
those States that become parties to the amending agreement [21, art. 40 (4)]. In other words, if a certain
state does not accept the new norm prescribed by the amendment, this norm will not apply to that state.

Mpago v rocyaapcTso, Ne 4 (105), 2024 9



MEXAYHAPOAHOE NPABO

4.1. Amending the Outer Space Treaty

The 1967 Treaty on Principles Governing the Activities of States in the Exploration and Use of Outer
Space, Including the Moon and Other Celestial Bodies (Outer Space Treaty) remains the foundation
of international law of outer space. As of March 2024, 114 states have ratified the Treaty [22; 23]. The
Treaty’s virtually universal acceptance by spacefaring nations and no opposition from any state mean
that at least some elements of the Treaty have already passed into customary international law [24, p.
71]. The provisions of the Treaty neither suggest nor preclude the recognition and protection of outer
space heritage — the concept is simply not present in the text. Other norms and principles of the Treaty
that could be connected to the management of heritage sites are the freedom of exploration and use of
outer space (Article I) [25], free access to all areas on celestial bodies (Article I), prohibition of national
appropriation of outer space (Article II), the principle that international law applies in outer space
(Article IIT), States’ international responsibility for the actions of their nationals in outer space (Article
V1), States’ jurisdiction and control over their space objects (Article VIII), as well as the principle of
cooperation, mutual assistance, and due regard to the interests of other States Parties (Article IX). Article
XV outlines the amendment procedure:

Any State Party to the Treaty may propose amendments to this Treaty. Amendments shall enter

into force for each State Party to the Treaty accepting the amendments upon their acceptance by a

majority of the States Parties to the Treaty and thereafter for each remaining State Party to the Treaty

on the date of acceptance by it.

From our understanding of Article XV, after a certain State Party proposes to amend the Outer
Space Treaty, more than half of States Parties will need to accept it in order for the amendment to enter
into force for those States Parties that have accepted it (if the word ‘majority’ is understood as ‘simple
majority’). However, other States Parties will still have a choice whether to accept the amendment, and if
they choose not to, they will not be bound by its provisions.

Introducing a new provision to the Outer Space Treaty allowing identification and protection of
heritage sites is legally permissible in principle. When such activity is carried out in conformity with
international law, including the Treaty’s provisions, it may be considered a type of “use” of celestial bodies
which is allowed under Article I of the Treaty [13, p. 30]. On the other hand, a unilateral declaration of
a heritage site on the moon will amount to national appropriation of the area and clash with the non-
appropriation principle of Article II [13, p. 77; 14, p. 811].

The most difficult part about amending the Outer Space Treaty might be obtaining the consent of at
least 58 states — that is the current simple majority of the 114 member states. The support of states that
possess a technical capability of reaching the moon will be even more crucial. At this moment, there are
five states that have succeeded in landing their spacecrafts on the moon — the U.S,, Russia, China, Japan,
and India. If any of these states disagrees, any measures to protect heritage sites on the moon will make
little or no sense at all - the ‘moonfaring’ state or states that have not ratified the amendment will have the
right to ignore those measures. Important above all might be obtaining the consent of the United States
— the first and only state to land humans on the moon. Washington has already considered this option,
acknowledged its possible benefits, but nevertheless deemed it undesirable due to high risks and costs.

Amending existing multilateral agreements, such as the OST, or drafting and negotiating an additional

agreement specifically relating to preservation of lunar artifacts could provide explicit and detailed

international legal protections. Depending on the content, new rules could protect artifacts in a

variety of ways, such as by creating setoff zones, specifying particular liability rules, and/or creating

whatever other protections might be warranted. However, the difficulties and risks of negotiating

and b]ringing such an agreement or amendments into force would likely outweigh any benefits [25,

art. 5.

In fact, the Outer Space Treaty has never been amended in its entire history. This indirectly proves the
idea that amending it is a very challenging task, and States Parties may choose rather not to undertake it.

4.2. Amending the World Heritage Convention
The 1972 World Heritage Convention is the most authoritative source of international law for

identification and protection of heritage sites and also “one of the world’s most ratified treaties” [9,
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agenda item 3] with more member states than the United Nations itself [26]. It was adopted by the
General Conference of UNESCO on November 16, 1972. The Convention does not explicitly declare
its object and purpose, but it from reading and interpreting its text, we can assume that the Convention’s
object and purpose are to provide a legal framework for protection of natural and cultural heritage in the
interest of all humankind [13, p. 66].

The World Heritage Convention differentiates between natural and cultural heritage. There are
three categories of cultural heritage — monuments, groups of buildings, and sites. Since there are no
architectural structures on the moon yet, we believe that the category of “sites” is the most applicable
one for the lunar landing sites. The Convention defines sites as “works of man or the combined works of
nature and man, and areas including archaeological sites which are of outstanding universal value from
the historical, aesthetic, ethnological or anthropological point of view.” [26, art. 1] The Apollo landing
sites, such as the Tranquility Base, may serve as a perfect example of the “combined works of nature and
man” where man-made state-of-the-art technology is joined with the lunar terrain [13. P. 16]. At the
same time, we must bear in mind that as per Articles 3 and 4 of the World Heritage Convention, States
can identify and preserve only those objects that are situated on their territory [26]. Since the moon
and other celestial bodies are ABNJs, no state can nominate lunar landing sites for the inscription on the
UNESCO World Heritage List. Moreover, article 11(3) of the Convention dictates that “the inclusion of
a property in the World Heritage List requires the consent of the State concerned.” [26] As the moon is
not subject to any state’s sovereignty, there is no state to consent the inclusion of the lunar landing sites in
the World Heritage List. Consequently, the Convention is not applicable for identification and protection
of heritage sites in outer space in its current form.

If any State Party intends to use the World Heritage Convention as in instrument for protection of
outer space heritage, it will need to propose amendments. The Convention does not contain any specific
provisions regarding the amendment procedure, which means that the rules of amendment outlined in
the 1969 Vienna Convention on the Law of Treaties shall apply. If a certain number of States Parties reach
a consensus and conclude an amending agreement, it will only bind those States Parties that become
parties to such agreement and not all the States Parties to the Convention.

In principle, the Convention does not contain any provision that would preclude the possibility
of existence of heritage sites in ABN]Js. Amending the Convention in order to enable the protection of
space heritage sites can take two possible paths. First, Articles 3, 4, and 11 can be amended so that they
acknowledge the existence of heritage sites in ABNJs. Second, a new article or even a whole chapter
with a series of articles outlining a special procedure for identification and protection of heritage sites in
ABNJs (and outer space in particular) can be added.

The appropriateness of such amendments can be questionable. On the one hand, extension of the
Convention’s legal force to ABNJs might be interpreted as undermining its purpose, which some scholars
view as “enabling state parties to better protect the heritage sites located within their territory” [13, p.
91-92] On the other hand, there has been a precedent when a state nominated a heritage site that was
situated outside of its territory and over which it had no sovereignty. In 1981, Jordan nominated the
Old City of Jerusalem and its Walls, the nomination was approved by the World Heritage Committee,
and the site was successfully inscribed on the World Heritage List [27; 28, p. 123-124; 13, p. 19-20]. In
the future, this precedent can be used to justify amending the World Heritage Convention in a manner
that will permit states to nominated heritage sites outside of their territory. Moreover, the UNESCO
itself has considered various legal solutions to extend the applicability of the 1972 Convention to ABNJs,
in particular — the high seas [17, art. 49-51]. If this idea was contrary to the Convention’s object and
purpose, the UNESCO experts would never publish a report that endorses it.

Amending the World Heritage Convention will be challenging, but not impossible. This process will
face the same challenges as amending the Outer Space Treaty. Negotiations between all 195 States Parties
can be extremely protracted and cumbersome [13, p. 60], and amendments will only bind those states that
accept to be bound by them. Nevertheless, there are factors in favor of the amendment. The Convention
has been ratified by virtually every state on the planet, which means that the international community
unanimously supports the necessity for protection and preservation of heritage sites. Moreover, the
literature review demonstrates a consensus among scholars that a similar legal regime should be established
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for the areas of cultural and historical significance on the moon and other celestial bodies. Absence of
principle objections means that consensus on this matter might be within a hand’s reach.

4.3. Amending the Operational Guidelines
for the World Heritage Convention

The Operational Guidelines for the Implementation of the World Heritage Convention (hereinafter
Operational Guidelines) set forth the procedure for the inscription of properties on the World Heritage
List and the List of World Heritage in Danger, the protection and conservation of these properties, as well
as granting international assistance and mobilizing national and international support [29, art 1A.1]. The
Operational Guidelines are periodically revised to reflect the decisions of the World Heritage Committee
[29, art. .A.2], which is comprised of 15 States Parties to the Convention elected by the other States
Parties [26, art. 8 (1)].

The Operational Guidelines already include procedures for nominating properties on the territory
of States Parties, as well a special procedure for nominating transboundary properties, a term that refers
to a property located on the territory of several states having adjacent borders [29, art. I11.C.134]. For
the next version, the Committee could amend the Guidelines to include new procedures for nomination
and protection of heritage sites in outer space (as well as other ABN]Js). In this case, simply proclaiming
the existence of heritage sites in ABNJs would not suffice. As no country has control over extraterrestrial
territories, the protection of heritage sites on the moon or any other celestial bodies would require a
coordinated effort from all States Parties to the World Heritage Convention, or more practically — those
States Parties that have the technical capability to reach these areas. The mechanism for such coordinated
effort should also be added to the amended Guidelines.

In the past, the World Heritage Committee has already extended the legal coverage of the World
Heritage Convention through adapting the Operational Guidelines. For example, it inscribed sites in
the areas beyond the territorial sea of coastal states [17]. The UNESCO experts believe that incremental
changes to the Operational Guidelines can be acceptable in the future, although they call to exert
caution and warn that some States Parties may consider inscription of sites in ABNJs not being purely
“operational” in nature [17]. This issue is especially sensitive in the context of international space law, as
one state’s nomination of a heritage site on a celestial body may be perceived by other states as an attempt
of national appropriation through occupation, which clashes with the non-appropriation principle of
Article IT of the Outer Space Treaty.

As a matter of fact, amending the Operational Guidelines does not change the content of the World
Heritage Convention itself. The Convention’s provisions still prescribe that the heritage sites in question
should be situated on the territory of any of the States Parties. In this context, adding a procedure for
nomination and protection of space heritage sites to the Operational Guidelines should be considered an
exceptional measure and a short-term solution. A permanent solution to the issue of outer space heritage
will still require amending the World Heritage Convention or drafting a completely new international treaty.

4.4. Amending the Moon Agreement

The literature on outer space heritage largely neglects the 1979 Agreement Governing the Activities
of States on the Moon and Other Celestial Bodies (hereinafter Moon Agreement) for quite obvious
reasons — it has a very low recognition level within the international community and thus not considered
an authoritative source of international space law. As of March 2024, there are only 17 States Parties to
the Agreement. Saudi Arabia withdrew from the Moon Agreement on January 5, 2024 in accordance with
article 20 of the Agreement. None of the five current ‘moonfaring’ nations, namely — the U.S., Russia,
China, Japan, and India, are parties to the Agreement. Sceptics might say that paying attention to the
Moon Agreement is irrelevant, although we have three reasons to argue the opposite.

First, the Moon Agreement contains unique terms and concepts that are not found in any other
international treaty and can be related to the space heritage concept. Paragraph 3 of Article 7 allows to
establish international scientific preserves under special protective arrangements.

States Parties shall report to other States Parties and to the Secretary-General concerning areas of

the moon having special scientific interest in order that, without prejudice to the rights of other
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States Parties, consideration may be given to the designation of such areas as international scientific
preserves for which special protective arrangements are to be agreed upon in consultation with the
competent bodies of the United Nations [30].

The concept of scientific preserves is more related to the concept of natural heritage rather than
cultural heritage. Nevertheless, a similar provision prescribing the identification and protection of
cultural heritage sites might also be inserted into the Moon Agreement through the amendment process.

Paragraph 1 of Article 11 also designates the moon and its natural resources as “common heritage
of mankind” (CHM) [30]. Although CHM is a concept used in the context of law and policy applicable
to natural resources and does directly relate to the norms of international cultural law, recognition of the
entire moon as a “heritage area” might also make the recognition of cultural heritage sites on its surface
more appropriate.

Second, a small number of States Parties to the Moon Agreement makes the amendment process
easier and faster. It is regulated by Article 17 of the Agreement [30, art. 17] which is identical to Article
XV of the Outer Space Treaty [25] and requires the acceptance of amendments by a majority of States
Parties. Currently, a simple majority of Parties is only nine states.

Third, several States Parties to the Moon Agreement are also Signatories of the Artemis Accords.
As of February 2024, these states are Australia, Belgium, Mexico, the Kingdom of Netherlands, and
Uruguay [14]. They could use their position to transpose a norm that prescribes preservation of outer
space heritage from a soft law (the Artemis Accords) instrument into a legally-binding treaty (the Moon
Agreement). Although this norm will be binding on only a handful of states, it will be a binding norm of
international law nonetheless — perhaps a first step on a path towards a wider acceptance among nations.

S. Trajectory 2: Implementation Agreements and Optional Protocols

When amending an international treaty is problematic or undesirable, a smaller group of States
Parties may seek to modify the treaty’s interpretation and implementation within their own circle by
concluding implementation agreements or optional protocols. In a similar fashion with amendments,
these agreements will be in effect only for those states that accept them, although they will not change
the content of the treaty. Article 41 of the 1969 Vienna Convention on the Law of Treaties guides the
modification of treaties between certain of the parties only. This type of agreement is possible when the
treaty provides for such a possibility or at least does not prohibit it [21, art. 41(1) (a, b)]. Furthermore,
the modification must be compatible with the treaty’s object and purpose and must not “affect the
enjoyment by the other parties of their rights under the treaty or the performance of their obligations.”
[21,art. 41(1) (b).].

The Outer Space Treaty, the World Heritage Convention, and the Moon Agreement do not prohibit
the conclusion of implementation agreements and optional protocols, which means that such normative
development is possible.

5.1. Agreements to Implement the Outer Space Treaty

A de-facto implementation agreement to the Outer Space Treaty already exists in the form of the 2020
Artemis Accords. Section 1 of the Accords states that the principles described in this instrument “provide
for operational implementation of important obligations contained in the Outer Space Treaty.” 14, sec.
1]. At the same time, the Artemis Accords are not legally binding, which is evident from paragraph 2 of
Section 13 stating that the document is “not eligible for registration under Article 102 of the Charter
of the United Nations.” [14, sec. 13 (2)]. Being a ‘soft law’ instrument, the Accords also influence the
development of customary international law, which will be discussed in Part 7 of this paper.

5.2. Agreements to Implement the World Heritage Convention
The 2016 UNESCO report titled “World Heritage in the High Seas” endorses the possibility of
extending the World Heritage Convention’s application to ABN]Js by concluding an agreement akin to
the 1994 Agreement on the Implementation of Part XI of the UN Convention on the Law of the Sea
(hereinafter UNCLOS) [17. Art. S5]. Although the Organization’s experts call this approach “radical” and
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“theoretical,” they also highlight its advantages, such as the opportunity to “avoid the formal amendment
procedures of the 1972 Convention” [17, art. 49]. Nevertheless, the authors of UNESCO paper admit
that this approach would “require a very high level of consensus and political will among a substantial
number of the States Parties,” and that “the modification would only be effective between the states that
had agreed to it, causing some potential implementation complexities” [ 17, art. S1].

The same 2016 UNESCO report explores the possibility of negotiating an optional protocol to the
1972 Convention. Drafting such a protocol would require a preliminary technical and legal study under
consideration and examination by the UNESCO Executive Board, and a round of negotiations to which
all States Parties will be invited [17, art. S1]. Since the optional protocol is not equal to an amendment,
it will only require the participation of those States Parties which are interested in it thus making the
negotiating process easier and faster. The UNESCO experts envisage a possible result the following way:

As a protocol to the 1972 Convention, it would only be open for signature to States Parties to the
1972 Convention and would be a parallel text which expands the ambit of the Convention without
detracting from its existing achievements. Such a process would have the advantage that the
negotiators could re-examine the most appropriate nomination and inscription procedures for ABN]J
sites as well as further develop the ‘system of international cooperation and assistance designed to
support States Parties to the Convention in their efforts to conserve and identify that heritage’ as
envisaged by Article 7 of the Convention [17, art. S1].

While implementation agreements and optional protocols seem an easier path to introduce the
concept of outer space heritage into the body of international cultural law; it also poses a risk that such
instruments will be deemed incompatible with the object and purpose of the 1972 World Heritage
Convention. Some scholars believe that the purpose of the Convention is to “enable state parties to better
protect the heritage sites located within their territory” (emphasis added) [13, p. 91-92]. As such, applying
the provisions of the Convention to protect outer space heritage may be considered as an over-inclusive
interpretation and over-extension of its legal force.

5.3. Agreements to Implement the Moon Agreement

Since 2017, an American non-profit organization named Space Treaty Project has been developing a
Model Resource Agreement that can serve as animplementation agreement to the 1979 Moon Agreement
or also stand alone as a self-sufficient legal instrument [31]. The project has been published in the journal
Advances in Astronautics Science and Technology in 2020 [32]. The project’s primary goal is to elaborate
a legal regime of exploitation of space resources, but it also addresses the issue of identification and
protection of space heritage sites. The most recent version of the Model Resource Agreement contains
Section 7 titled “Protection of Natural Environment; Cultural Heritage Sites.” The section also refers to
Article 7 of the Moon Agreement, which provides for establishing scientific preserves on the moon.

The States Parties, in accordance with Treaty Article 7, agree to develop standards and recommended

practices to prevent the disruption of the existing balance of a celestial body’s environment. The

States Parties further agree to protect natural and cultural heritage sites, and/or to designate another

entity/process for making such determinations that will be binding on the States Parties. Until such

process is established, the States Parties agree to prohibit the use or disturbance of any location on

the Moon or other celestial body that is the site of a mission that occurred prior to the year 2000 CE.

This prohibition applies to the location of any equipment and any evidence of presence, including

footprints and tracks [33].

The Model Resource Agreement has not been signed or ratified by any state yet. Nevertheless, it
offers a valuable experience in international normative development, which could be used in the process
of drafting future international treaties applicable to outer space and celestial bodies.

6. Trajectory 3: A New Internatinoal Treaty
6.1. Inspiration from Previous International Treaties
Concluding a new international treaty to protect heritage sites in outer space would follow an
established practice of concluding separate treaties to protect natural or cultural areas in ABN]Js. The first
treaty of such character is the 2001 UNESCO Convention on the Protection of the Underwater Cultural
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Heritage (hereinafter Underwater Heritage Convention). The second is the 2023 High Seas Treaty, also
known as the Biodiversity Beyond National Jurisdiction Treaty (hereinafter BBNJ). The experience of
the 1959 Antarctic Treaty might also be relevant [15; 13, p. 21]. Furthermore, the 1972 World Heritage
Convention should definitely be taken into consideration as the most authoritative source of international
cultural law. The drafters of a new international convention on the protection of cultural heritage in outer
space, including the moon and celestial bodies may build their work upon the regulations, practices, and
mechanisms established by the abovementioned treaties.

The Underwater Heritage Convention establishes a mechanism for preservation or disposal of
objects of an archaeological and historical nature found in the Area (deep seabed). First, the persons or
vessels that discover objects of cultural heritage have the obligation to report the discovery to their state of
nationality or flag state [34]. Second, States Parties to the Convention shall notify the Director-General of
UNESCO and the Secretary-General of the International Seabed Authority about the discovery [34, art.
11 (2)]. Third, the Director-General promptly distributes the information about the discovery among all
other States Parties [34, art. 11 (3) ]. Fourth, any State that has a verifiable link to the cultural heritage site,
especiallyifitis a State of cultural, historical or archaeological origin, may declare to the Director-General
its interest in being consulted on the protection of the site [34, art. 11 (4)]. Fifth, the Director-General
invites all States Parties that declared their interest to consult on how to protect the heritage site and
to appoint a State Party that will coordinate these consultations as the “Coordinating State.” [34, art.
12 5)] The International Seabed Authority should also be invited to participate. In addition, States
Parties may take all necessary and practical measures in conformity with the Convention to prevent an
immediate danger to the cultural site, e.g. looting, before the consultations commence [34, art. 12 (3){
Finally, the Coordinating State shall implement the protecting measures which have been agreed by the
consulting States and issue all the necessary authorizations for such measures [34, art. 12 (4)]. At the
same time, such an arrangement does not mean that the Coordinating State receives a de-facto control
over the cultural heritage area since the Convention prescribes it to “act for the benefit of humanity as a
whole, on behalf of all States Parties.” [34, art. 12 (6)5)

The 2023 BBN]J is the ‘youngest’ international treaty to regulate ABN]Js. As of April 9, 2024, BBNJ has
been signed by 85 and ratified by 3 states [35]. The ratification process is still underway, and the Treaty
shall enter into force only 120 days after the 60th State Party ratifies it. BBNJ introduces “area-based
management tool,” which includes “marine protected areas” [35, art. 1 (1)] beyond national jurisdiction
[35, art. 18]. Any State Party to the Treaty can propose the establishment of a marine protected area
to the secretariat [35, art 19 (1)]. After a process of review [35, art. 20], consultations, and assessment
[35, art. 21] of this proposal, the decision shall be made by consensus [35, art. 23 (1)], or by a qualified
majority of the Parties Fat least three-fourths) if consensus is unattainable [ 35, art. 23 (2)].

The 1959 Antarctic Treaty effectively turned Antarctica (which it defines as the area south of 60°
South Latitude [36]) into one huge scientific preserve by “freezing” all sovereignty claims [36, art. IV.2]
and prohibiting military activities (except for the usage of military personnel for peaceful purposes) [36,
art. I] in the area for the time while the Treaty is in force.

The practice established by the abovementioned treaties and conventions suggests that a new treaty
on the identification and preservation of heritage sites in outer space may include provisions about
procedure how the site is identified and managed, and also give overseeing authority to either an existing
international body, e.g. UNESCO Director-General or World Heritage Committee, or a new international
body (a secretariat, a committee, an authority, a board, etc.) specifically designed to perform such duties.

6.2. Procedures and Challenges of Drafting a New Treaty

When it comes to drafting a new international treaty on the protection of outer space heritage,
scholars and policymakers come up with various procedural arrangements. A robust solution might
be produced through collaboration between UNESCO and UN COPUOS. Martin suggests that “an
international conference on space heritage between the United Nations Office for Outer Space Affaires
(UNOOSA) and UNESCO, with experts on heritage and environmental protection, should be held and
produce guidance and guidelines on the protection of human heritage in outer space.” [13, p. 60]. Su and
Li support this proposition:
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(1]t would be reasonable for UNESCO and UNCOPUOS to form a joint working group of experts
in international heritage law and experts in outer space law to draft international documents for the
protection of outer space heritage, establish a management body (such as a management committee)
to compile and update the Outer Space Heritage List, and oversee the implementation of protection
measures [13, p. 9].

For All Moonkind, a nonprofit organization and a permanent observer to UN COPUOS, invites all
interested states to sign its Space Heritage Declaration. The document prompts states to work together
with the Organization, as well as legal and archeological experts to develop and promulgate standards
(the “Standards”) “regarding the appropriate protection of each of the Cultural Heritage Sites in Outer
Space.” [ 10, sec. 2 (2)]. These Standards will include certain practices and procedures, which will be
applied either generally, or on a site-by-site basis. Furthermore, the Standards should be transparent,
flexible, and balance development of space exploration and use with preservation of cultural heritage. In
addition, the participating states should “avoid disturbance and damage to any Cultural Heritage Sites in
Outer Space” before the development of relevant Standards [ 10, sec. 2 paras. 4-5].

Itis not specified whether the Declaration should be legally binding or not. As the document does not
propose concrete measures and rules but rather lays a foundation for their development (the Standards), it
evidently constitutes a declaration of intentions, which should be classified as a soft law instrument. At the
same time, the Standards that the Declaration proposes to develop may become the basis for the provisions
of a binding Convention, which For All Moonkind sees as a pinnacle of their work yet to be attained.

A faster and easier way to draft a new international treaty might be to start with a “mini-agreement”
only encompassing those nations that have the technical means of reaching the moon. As we remember,
only five states have proved having such means — the U.S., Russia, China, India, and Japan. Farsaris
suggests first to reach an agreement between the major spacefaring nations and then make it open to
other states which might develop the technology of accessing the moon later [13, p. 82]. This approach
seems pragmatic, but it is not without flaws. First, new spacefaring nations that emerge in the future
might decide not to join the treaty. Second, it is possible that the nationals of States Parties to the treaty
will launch their spacecrafts to the moon from the territory and/or on the register of States not Parties,
which will allow them to avoid its regulations. These actions might be similar with contemporary seafaring
practice of “flags of convenience.” [37].

Third, even a small number of ‘moonfaring’ nations might find it difficult to come to an agreement.
Science knows no proven correlation between the number of negotiating states and the promptness of
the negotiation process. In fact, a stalemate in negotiations between only two states can seal a treaty’s fate,
especially if these states are key players in the international arena. The success of the Outer Space Treaty
is largely attributed to the compromise between the United States and the Soviet Union [38, p. 64],
which allowed other members of their respective blocs to join the Treaty. By contrast, the failure of the
draft treaty on Prevention of the Placement of Weapons in Outer Space and of the Threat or Use of Force
Against Outer Space Objects (hereinafter the PPWT), which was jointly proposed by Russia and China
at the Conference of Disarmament in 2008 and 2014, might have been a result of a resolute opposition
from the U.S. and as a consequence, their allies and partners [13, p. 25].

Practically every scholar admits that the process of drafting a new international treaty will be very
long and challenging. In addition, Zajackowski points to a lack of ratification for similar legal instruments,
such as the 2001 Underwater Heritage Convention, which might also be the problem of a new convention
on the protection of space heritage [13, p. 23]. Furthermore, Farsaris warns that drafting a new treaty
might only delay the protection of lunar artefacts “to a point when nations and private companies will be
already active on the moon.” [13, p. 82].

7. Trajectory 4: Customary International Law
International custom is one of the oldest sources of international law, yet it might be also one the most
vague and difficult to identify. The 2018 Draft Conclusions on Identification of Customary International
Law, which were drafted by the International Law Commission (ILC), applies a two-element approach
to the identification of the existence and content of rules of customary international law in all fields of
international law [39]: “To determine the existence and content of a rule of customary international law,
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it is necessary to ascertain whether there is a general practice that is accepted as law (opinio juris).” [39, p.
124] Conclusion 4 provides that this general practice “refers primarily to the practice of States,” practice
of international organizations “also contributes to the formation, or expression, of rules of customary
international law” in certain cases, while conduct of other actors is not regarded as such practice, but it
may be relevant when assessing the practice of states and international organizations [39, p. 130].

Conclusion 6 provides that state practice may take wide range of forms, including both physical
and verbal acts, and it may also include inaction [39, p. 133]. As such, when states conclude agreements
between each other, or when states’ leaders make public statements, all these actions contribute to the
expression state practice. Furthermore, states’ treatment of their nationals should be also taken into
account. The Commentary to Conclusion S of the ILC 2018 Draft Conclusions provides that “the
relevant practice of States is not limited to conduct vis-a-vis other States or other subjects of international
law; conduct within the State, such as a State’s treatment of its own nationals, may also relate to matters of
international law.” [39, p. 133] This is especially relevant in the field of international space law, as Article
VI of the Outer Space Treaty requires states to authorize and continuously supervise their nationals, and
also holds states internationally responsible for their nationals’ actions in outer space [25, art. VI]. In this
regard, national space laws contribute to the development of customary international law as well.

Atpresent, only the United States has enacted a law regulating the protection of heritage sites in outer
space — the 2020 One Small Step Act. Nevertheless, we may expect more states to follow suit in the future.
As of March 2024, already 36 states have signed the U.S.-led Artemis Accords. The Accords establish
common principles that all Signatories commit to, among them - preserving outer space heritage (Sec.
9). The implementation of the Accords requires the Signatory States to take “appropriate steps to ensure
that entities acting on its behalf comply with the principles of these Accords.” [14, sec. 2 (1) (d)] This
clause may be interpreted as a requirement to enact national laws that will ensure that the nationals of
Signatory States’ comply with the provisions of the Accords.

There are other international initiatives that call states to harmonize their practices by establishing
lists of natural and cultural heritage sites in outer space, such as the 2019 Building Blocks (article 10 (h)),
or the 2020 Vancouver Recommendations (article VIL.21). Many research organizations participate in
the UN COPUOS sessions, and a number of them have the status of permanent observers [40]. The
issue of outer space heritage has already been repeatedly discussed within the Legal Subcommittee of
COPUOS [9]. If the members of the Committee find the issue urgent and important enough, they may
initiate drafting of an appropriate legal instrument to address it, which may be either a soft law instrument
(declaration, resolution, set of principles), or a legally binding treaty. As we have previously discussed,
treaties and conventions may take years, if not decades, to negotiate and elaborate, and the succuss of
their ratification is not guaranteed. Therefore, COPUOS members might first reach a consensus on a
set of voluntary principles and guidelines and submit them to the UN General Assembly in a form of
a resolution. If a resolution urging the protection of heritage sites in outer space gets adopted, it may
provide a considerable contribution to the development of customary international law, although it will
not yet be a comprehensive solution.

Conclusion 12 of the ILC 2018 Draft Conclusions specifies that resolutions of international
organizations may “provide evidence for determining the existence and content of a rule of customary
international law, or contribute to its development,” or they may “reflect a rule of customary international
law if it is established that the provision corresponds to a general practice that is accepted as law (opinio
juris).” [39, p. 147] The ILC particularly distinguishes the resolutions of the United Nations, since this
organization enjoys a virtually universal participation [39, p. 147]. Nevertheless, even the UN resolution
cannot create or independently constitute a rule of customary international law — it has to be accompanied
by or preceded with relevant state practice. Furthermore, the ILC advises that there is no such thing as
“instant custom” arising from these resolutions on their account [39, p. 147].

If the recognition and protection of outer space heritage becomes a widespread practice among
spacefaring nations and accepted as legal under the current body of law, it may give rise to a new rule of
customary international law. This rule, in turn, may be later codified in a newlegally-binding treaty. A report
by the Atlantic Council suggests that it might be the long-term plan of the United States government until
the year 2050. First, develop rules of customary international law by forging consensus with likeminded
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nations, and second - codify these new standards into a new space treaty to replace the “outdated” 1967
Outer Space Treaty [41, p. 50]. This, however, will require an absence of opposition from other states, in
particular — China and Russia, a fact that the authors of the report also admit [41, p. 52].

Worthy of note, the requirements for recognition of a certain norm as arule of customary international
law are very strict. In the North Sea Continental Shelf case, for example, the International Court of Justice
(ICJ) sets the bar very high requiring state practice to be “both extensive and virtually uniform.” [42]
Moreover, unlike the norms of treaty law, rules of customary international law are particularly difficult
to identify and interpret. It is not enough for the practice to exist and be acceptable as lawful — someone
has to identify and document its existence. A norm of customary international law may be identified in a
report by International Law Commission, mentioned in a decision or advisory opinion by an international
court or tribunal, such as the ICJ, or endorsed in the writings of the most highly qualified scholars, which
are recognized as sources of international law by virtue of Article 38 of the ICJ Statute [43, art. 38]. These
developments, however, are unlikely to unravel in a short period of time, and we should only expect them
years after certain states commence their practice of identification and protection of outer space heritage.

8. National Appropriation of Celestial Bodies

Although outer space, the moon, and other celestial bodies are ABNJs not subject to national
appropriation as per Article II of the Outer Space Treaty, their status may change in the future. The non-
appropriation principle remains in force as long as the Outer Space Treaty retains its wide acceptance
and meets with no opposition within the international community. However, if any State Party deems
its participation in the Treaty impractical, it may withdraw with a one-year prior notification as per
Article XVTI of the Treaty [2S5, art. XVI]. If only one state withdraws, it may not affect the status of the
non-appropriation principle as a norm of customary international law (it is widely regarded as one by
scholars of space law) [43, p. 528; 44, p. 277-30S; 4S5, p. 30; 46, p. 22]. One state’s appropriation of an
extraterrestrial area will be probably viewed as a violation of international law, not its change. In Nicaragua
v. United States, the IC]J concludes that if a state’s action contradicts the current norms of international
law, it shall be deemed an internationally wrongful act and not an indication of a new rule: “In order to
deduce the existence of customary rules, the Court deems it sufficient that the conduct of States should,
in general, be consistent with such rules, and that instances of State conduct inconsistent with a given rule
should generally have been treated as breaches of that rule, not as indications of the recognition of a new
rule” However, if at least several states withdraw from the Treaty, especially if they are major spacefaring
nations, the rule will most likely lose its previous status, as state practice will not be uniform anymore,
as it was required in the North Sea Continental Shelf case. A massive withdrawal from the Outer Space
Treaty may be an unlikely event, but from the legal standpoint, it is possible and permissible. Therefore,
lawyers and policymakers should account for it. In fact, the Atlantic Council has already considered the
possibility for the United States and its allies and partners of entering diplomatic reservations to the
Outer Space Treaty or even withdrawal from it [41, p. 74].

Should the abovementioned development take place, the road towards establishing space colonies
under the jurisdiction of states will be open. In case the lunar landing sites appear to be under the control
of states, the amendment of the World Heritage Convention will not be necessary. Articles 3, 4, and 11
already provide for the protection of heritage sites on State Parties’ territory, and they do not specify
whether this territory should be on Earth or on another celestial body.

9. Conclusion

The necessity for protection and preservation of human heritage sites in outer space, such as
the Apollo 11 Tranquility Base on the moon, has been endorsed by the U.S. legislators, a number of
international research organizations, and considered within the UN COPUOS. There is also a broad
consensus in scholarly literature that such protection and preservation are necessary. Nevertheless, the
current body of international law does not have any legally binding norm that could allow states and the
international community to identify and protect heritage sites on the moon (or elsewhere in outer space).
We have examined four different trajectories of normative developments how this binding norm could be
introduced into the body of international law.
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The first trajectory is amending the existing international treaties, such as the 1967 Outer Space
Treaty, the 1972 World Heritage Convention, or the 1979 Moon Agreement. Amending Operational
Guidelines for the Implementation of the World Heritage Convention also falls within this category.
The most effective and lasting solution might be amending the World Heritage Convention, although
extending its legal force to ABN]Js might be deemed contrary to the Convention’s object and purpose.
Amending Operational Guidelines is a faster solution, but it might create the same legal confusion as the
amendment to the 1972 Convention.

The second trajectory is drafting implementation agreements and optional protocols to the legal
instruments mentioned in trajectory 1. They are easier to conclude because they do not require to follow a
formal amendment procedure, but they will only be effective among the states that conclude them, while
other states might still find these new instruments contradictory to the original treaty or convention.

The third trajectory is drafting a new treaty or convention to specifically address the issue of outer space
heritage. This work may rest on the experience and existing practice of the 1959 Antarctic Treaty, 1972
World Heritage Convention, 2001 Underwater Heritage Convention, and the 2023 High Seas Treaty. This
method is the most effective, but it is also the longest and the most laborious, while the end result may not
be guaranteed. A new treaty risks to share the fate of the 1979 Moon Agreement, or the draft PPW'T.

The fourth trajectory is the development of rules of customary international law. This process is
already underway with the adoption of the 2020 Artemis Accords, the expansion of the Artemis network
of states, and the adoption of national laws, such as the 2020 U.S. One Small Step Act. Development of
international custom may be a long and complicated process, as it requires uniformity and consistency of
state practice, as well as acceptance of this practice as legal under the current norms of international law.

The easiest and fastest trajectories involve drafting optional protocols to the World Heritage
Convention, or amending the Operational Guidelines for this Convention. However, this is a short-term
solution of exceptional character which might be not sustainable in the long-term perspective. The most
reliable and comprehensive way would be drafting a new international treaty, but is also the longest and
most challenging method. Development of rules of customary international law might accelerate this
process. The adoption of national laws and international soft law instruments can establish and harmonize
the relevant state practice, which will lay a foundation for a new treaty or convention.

A. Habun, Shanghai Jiao Tong University, KoGuan School of Law (IIlanxait, KXP): Fappumsik,
MYpa TY’KbIPbIMAAMACBhIHbIH HOPMATHBTIK AAMY TPaeKTOPHIAAPBI.

FapsimkepaepaiH aifFa KOHYBI aAaM3aTTHIH €H YAKEH JKeTiCTikrepiHiH 6ipi 60ABII TaObIAAABL, bipak
XaABIKAPAABIK KYKBIKTAFBI TAPHXH AVTFa KOHY OPBIHAAPBIHBIH MapTebeci 6eAricia 6oabin Kaayaa. Fappimrsix
KYKbIK JkoHe casicaT spebuerTepiHpe «ANOAAOH» KOHY aAQHAAPHL ©3iHiH epeKine oaMOe6ar KYHABIABIFI
MeH 6YI<iA XAABIKAPAABIK KaybIMAACTBIKTBIH THiCTi KOPFAaHBICBIH MOMBIHAQYFA AAMbIK AETE€H OpTak IIKip
Oap. Aaaitpa, MyHAQIT KOPFayAbl KAMTaMAachI3 €Ty 3aHABI TYPFBIAQH IIPOOAEMaABI OOAYBI MYMKiH, OATKeH]
XaABIKAPAABIK, KYKbIKTBIH KOAAQHBICTAFbI )KHHAFBIHAQ MeMAeKeTTepre AMAAFbI HeMece HacKa acIlaH AeHe-
AEpiHAETI MOAEHH MYpa 06’beKTiAepiH AHBIKTAY¥Fa )K9He KOPFayFa MYMKIHAIK 6epeTiH HeMece MiHAeTTEeNTiH
IOPUAMKAABIK HOPMa XKOK,

XaAbIKAPAABIK FAPbIII KYKBIFBI CAAACBIHAA FAPBILITHIK MYPa TYKBIPHIMAAMACHI €HAL ITafipaa GOABIII KeAe
»KaTbIp. bya TyxeIppiMaama 2020 xKbIAFEI ApTeMHAQ KeAiciMAepi HeMece 9pTYPAI capammbiAap TONTaphl-
HBIH, CasICU YChIHBICTaphbl (MblcaAbl, TaarapaFbl «KYPBIABIC OAOKTApBI>» XKYMBIC To6b1) CHSIKTBI MEMAEKETTep
YILIiH MIiHAETTI eMec «KYMCakK KYKbIK> KYPaAAApPBIHBIH KeMeriMeH eHrisiaai. Fapein mapre sxone BY Y-
HBIH 6acka TOPT FAPBII MAPTHI FAPHINI KEHICTIriHAETi MOAGHM MYpa HBICAHAAPBI TYPAABI epeXXeAepai
KaMTBIMAaHABL. XaABIKAPAABIK MOACHH KYKBIK, aTall alTKAHAQ AYHHUEXY3iaik mypa Typasbl KoHBeHnms
FapbIlll KeHiCTiriHe KOAAAQHBIAMAKADL, oHTKeHi KOHBEHIMAHBIH epexkeAepi KAaTbICYIIbI MeMAEKETTEPAIH
ayMakTapbIHAAQ MOACHU Mypa 00beKTiAepiH aHBIKTAY MEH KOPFayAbI IeKTerAl, 6ipak Al skoHe 6acKa acmaH
A€HeAepi YATTBIK, FOPUCAMKIIMIAAH ThIC.

Bya Maxasapa rapplm KeHICTiriHAe apaM3aT MYpPAChIH TaHY >KoHe KOPFAy TYPAAbl IOPHAMKAABIK
MiHA@TTI HOPMAaHBI €HTi3y MaKCaThIHAQ XaABIKAPAABIK KYKbIKTBIH HOPMATHMBTiK AAMYBIHBIH MYMKiH
TPaeKTOPUSIAAPBI TaAAAHAABL Bya Garprrrapra rapsin ITlapTer HeMece ayHHexXY3iAik Mypa Typaast Kon-
BEHITHS CHSKTBI KOAAQHBICTAFbI XaABIKAPAABIK IIAPTTAPFa TY3€TYAEP €HIi3Y, KOAAQHBICTAFbI XaABIKAPAABIK,

Mpago v rocyaapcTso, Ne 4 (105), 2024 19



MEXAYHAPOAHOE NPABO

LIAPTTApFa MMIIAEMEHTAIMSABIK, KeAiCiMAEp JKacay, KaHa XaABIKAPAABIK IIAPTTHIH SKOOACBIH 3sipAey,
K9AIMTI1 XaABIKAPAABIK KYKbIK HOPMAAAPBIH 331PAEY XKoHE MEMAEKETTIK €réMEHAIKTI FaphIlll KEeHICTITIHIH
6eATiai 6ip afiMaKTapblHa KeHENTy MYMKIHAIr Kipeal. Bya MakaAa KOAAQHBICTAFbI eAe6HeTTepAi TOABIKTBI-
PaAbl, AAABIHFBI 3ePTTEYAEPAE AABIHBII TaCTAAFaH HOPMATUBTIK AAMY TPaeKTOPHAAAPBIH KApPaCThIPAABI,
COHAQII-aK COA 3epTTey IIeHOepiHAe OAPABIK MYMKIH TPaeKTOPHSAAPABI XKAH-KAKTBI TAAAAFABL OpoOip
TPAaeKTOPHUSHbIH apPTHIKIIBIABIKTAPH MeH KHBIHABIKTAPBIH Oarasail OTBIPHII, 3epTTey aBTOPAApHI icke
aCBIPYABIH €H OHail, COHAQI-AK eH CeHIMAI KoHe THIMAI 6acTaMaAapABI AHBIKTAFABL
Tyiiindi co3dep: XaAAbIKAPAALIK 2APbILL KYKbIZbL; 2APLIUMbIK MYPA; HOPMAMUBINIK 0aMY.

A. VabuH, Shanghai Jiao Tong University, KoGuan School of Law (Ianxait, KHP): Tpaekro-
pHH HOPMATHBHOTO Pa3BHTH KOHIENITMH KOCMHI€CKOTO HACACAHS.

Bricapka acTpoHaBTOB Ha AyHY ABASIeTCS OAHUM M3 BEAMYANIINX AOCTIDKEHHI 4eAOBeYecTBa, HO
CTaTyC UCTOPMYECKUX MECT BBICAAKM Ha AYHY B MEXKAYHAPOAHOM ITpaBe OCTAeTCs HeOIpeAeAeHHBIM. B
AUTepaType [0 KOCMUYECKOMY IIPaBy U IOAUTHKE CYIECTBYeT obljee MHEHHE O TOM, UTO MeCTa IIOCAAKH
«ATIOAAOHA> 3aCAY’KHMBAIOT IIPU3HAHHS CBOEH BBIAAIOMIENCS] YHUBEPCAABHON IJeHHOCTHU M HaAAeXKaIlen
3aIUTHL CO CTOPOHBI BCETO MEXAYHApOAHOro coobmecTBa. OpAHaKO obecredeHre TaKOM 3aAIITH MOXKET
OBITH IPOOAEMATHYHBIM C FOPUAMYECKOI TOYKHU 3PEHMS, IOCKOABKY B ACHICTBYIOIIEM CBOAE MEXAYHAPOA-
HOTO IIpaBa HeT IOPUAUYECKH 00SI3bIBAIOI el HOPMBI, KOTOpasi paspelnasa 6bl HAM 00sI3bIBaAa FOCYAAPCTBA
BBIIBASITH M OXPAHSATh OOBEKThI KYABTYPHOI'O HaCAAUS Ha AyHe HAU APYTHX HeOeCHbBIX TeAaXx.

B 06AacTH MeXAYHAPOAHOTO KOCMUYECKOTO IIPaBa TOABKO 3apOXKAAETCSI KOHIIEIIINS KOCMUYECKOTO
HACAeAMs1. DTO IIOHATHE OBIAO BBEACHO C TOMOIIbIO HHCTPYMEHTOB MIIKOT'O IIPaBa, KOTOPbIE He SIBASIIOTCS
006513aT€APHBIMH AASL TOCYAQPCTB, TakHX KaKk ApreMuackue coraamenus 2020 ropa, MAM TOAUTHYECKHE
PeKOMEHAAITMY Pa3AMYHBIX IPYIII 9KCIIEPTOB FﬁaanMep, Taarckoit paboueit rpymmst «CTpouTeAbHbIE
BAOKH> ). AoroBop mo kocMocy u Apyrue dersipe poorosopa OOH mo xocMocy He coaepKaT HUKAKUX
[OAOXKEHUI 00 OOBeKTax KyABTYPHOIO HACAeAUS] B KOCMHUYECKOM IPOCTpaHCTBe. MexayHapopHOe
KYABTYpPHOE IIPaBo, U B YacTHOCTH KoHBeHIMS 0 BceMHPHOM HacACANH, HEIPUMEHHUMO K KOCMIIeCKOMY
IPOCTPAHCTBY, IIOCKOABKY ITIOAOKeHIsI KOHBEHIINI OrpaHIMUBAIOT BbIIBACHIE 1 OXPAHY OOBEKTOB KYAb-
TYPHOT'O HACAEAVS TEPPUTOPHSIMU I'OCYAAPCTB-YIaCTHUKOB, HO AyHa U ApyTHe HebeCHbIE TeAd HAXOASTCSI
3a IIpeAeAAMH HAITHOHAABHOM IOPUCAMKIIUH.

B aAaHHOM cTaTbe AHAAMBHPYIOTCA BO3MOXKHBIE TPaeKTOPUM HOPMATHBHOTO Pa3BUTHS MEXAY-
HApOAHOTO IIpaBa C LIeABI0 BBEACHHS IOPHAMYECKH OOS3bIBAIOLIEl HOPMbI O NPU3HAHWH U 3aILHUTe
HACACAVSI YeAOBEUECTBAa B KOCMHYECKOM IPOCTPAHCTBe. JDTH HAIPABACHHS BKAIOUAIOT BHECEHHUE ITOIIPa-
BOK B CYIIECTBYIOIIHE MEXAYHAPOAHBIE AOTOBOPHI, TaKHe Kak AOrosop 1mo KocMocy uan KoHBeHIms o
BCEMHPHOM HACACAMH, 3aKAIOUeHHe MMIIAeMEHTAI[MOHHBIX COTAANIEHHH K CYIeCTBYIOIIIM MEXAYHAPOA-
HBIM AOTOBOPaM, pa3paboTKy [IpOeKTa HOBOTO MEXAYHAPOAHOTO AOTOBOPA, Pa3pabOoTKy HOPM OOBIMHOTO
MEXAYHAPOAHOTIO IIPaBa, A TAK’Ke BO3MOXKHOCTD PACIIPOCTPAHEHU TOCYAAPCTBEHHOT'O CyBepeHUTeTa Ha
oIpeAeAeHHbIe PallOHbI KOCMUYECKOTO IPOCTPAHCTBA. AAHHAS CTaThs AOTIOAHAET CYIeCTBYIONIYIO AUTe-
PaTypy, paccMaTpHBas TPAeKTOPUU HOPMATUBHOTO Pa3BUTHS, KOTOPbIe OBIAU OITYILIEHBI B IIPEABIAYIINX
HCCAEAOBAHUSX, A TAKXKE BCECTOPOHHE AaHAAU3HPYS BCe BO3MOXKHbIE TPAEKTOPUH B paMKaX OAHOTO U TOIO
Ke uccaepoBaHus. OlleHHBas IPEHMYINEeCTBa U TPYAHOCTH KaXKAOH TPaeKTOPHH, aBTOPBI HCCACAOBAHMS
BBISIBASIIOT MHHUIIMATHBbI, KOTOpHIe MPOIe BCErO PEAAM30BaTh, a TAKXKE Te, KOTOphle OYAyT Hamboaee
HAACKHBIMH U 9 PEeKTUBHBIMH.

Katouesvie cr08a: mescdynapooHoe KocmuHeckoe npaso; Kocmueckoe Haciedue; HOPMAMUBHoe passumue.
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The relevance of the study stems from the ongoing debate around the
justifiability of the existence of two separate covenants in international
human rights law: the International Covenant on Civil and Political
Rights (ICCPR) and the International Covenant on Economic, Social
and Cultural Rights (ICESCR). The subject of the article is the question
of the divisibility or indivisibility of international human rights. The
purpose of the paper is to analyse the reasons for the creation of two
separate covenants and whether international human rights are divisible
or indivisible. In addition, the study aims to examine how the formation
of the two-covenant system affected state practice and international
human rights obligations. The novelty of the research lies in the fact that
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consequences of the existence of the two-covenant system. The paper
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Introduction

More than seventy years ago, the UN General Assembly (GA)
adopted the Universal Declaration of Human Rights (1948) (UDHR).
Despite the high level of aspirations during its acceptance and the fact
that its text emphasises the importance of political, civil, economic, social and cultural rights altogether,
due to various factors, the most important of which will be described below, later, in 1966, the world
became witness to adoption by the GA for signature by states of two different covenants — the ICCPR
and the ICESCR.

As it is known, the origin of CP rights are the basic rights doctrines protecting life, integrity, liberty
and freedom of expression [4, p. 350]. That said, some of the rights enlisted in the ICCPR, such as the right
to life and freedom, are based on the rich heritage of Western law philosophy and the painful experiences
of humanity (such as World War II). Maybe because of that, the content of ICCPR met explicit support
from the GA members and states that signed it.

However, this was not the case with the ICESCR. When it came to the preparation of the covenant,
which would fix as binding the rights to work, strike, social security, an adequate standard for living,
education, physical and mental health, and some others enlisted in the UDHR, the support from the
international community was not so broad, there was even resistance. Economic and social rights were
more acceptable to non-Western (Communist) states, whereas Western states generally recognised them
for their citizens [20, p. 365]. Nevertheless, the main opposition to conferring the binding force to ESC
was from Western governments, especially the United States.

© ZH. Temirbekov, 2024
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The main reasons why we have a two-covenant system are an ideological confrontation between the
Western and Communist states, the different approaches of the West (neoliberal economy) and the USSR
(planned economy) to the realisation of ES rights in their societies, the influence of the global political
economy and globalisation, and finally, a dispute that arose about the justiciability of ES rights. Several
discourses are involved in a debate about the divisibility or indivisibility of human rights: the evolutional,
priority level, dependence on available resources, free-market economy, negative and positive rights,
vague parameters, and states’ experience.

Despite some disadvantages articulated in undermining the value of the UDHR, misunderstandings
between human treaty bodies, and monitoring difficulties, adopting the formal separation of human
rights was a compromise with some practical benefits: acceptance by the international community of
all human rights as a binding; facilitating the development of customary international human rights law;
providing establishment and productive activities of human rights treaty bodies; igniting further scrutiny
about essence, the implementation problem and other disputes in human rights discourse.

Basic Provisions
Materials and Methods

This work adopts a mainly doctrinal method of analysing the legal, ideological, and historical
reasons for branching human rights in the ICCPR and the ICESCR. The primary data come from the
main international legal acts, namely, the UDHR, ICCPR, and ICESCR, and their General Comments,
as well as other international soft law, such as the Maastricht Guidelines and the Limburg Principles.
Other sources of information are academic literature, comments, and case-law analyses at the national
and international levels. Historical contextualisation helped frame how ideological and economic
contingencies such as the Cold War and neoliberal globalisation conspired to create the divide.

Results
I. The emergence of the two-covenant system: some aspects

After adopting the UDHR, the objective was to incorporate the rights mentioned in the UDHR
into an international treaty [46, p. 20]. During the Cold War, for Western states, CP rights were more
important, while for socialist and developing states, ES rights were of primary concern [39, p. 49].

Nonetheless, the necessity of different treatment of CP and ES rights in terms of criticisms of their
achievement and compulsion was understood by both developing and developed states [41, p. 134].
Moreover, it was acknowledged that the progressive achievement of ES rights would provide developing
states some freedom in meeting their economic commitments. Still, there was also worry that developed
states and international actors may use the same notion to warrant the provision of ‘stilted or restricted
(or no) assistance’ to developing countries, thereby halting the realisation of ES rights protection in those
states [41, pp. 153-154]. Nevertheless, eventually, a two-covenant system was adopted. There might be
several reasons for this.

Firstly, if there was no support from communist countries could be that the ICESCR would not
exist, and we would have only the ICCPR. Concerning the essence of human rights, there were two
dominant ideologies — the Western and the Soviet’s notion [18, p. 944]. For the Western states with a
free-market economy, the primary importance was CP rights. However, the free social welfare system of
the USSR, embodying many ES rights, resulted from its political ideology, state organisation [4, p. 414],
and planned economy. For example, due to the ideology of communism, many ES rights, such as the right
to education, shelter, healthcare, work, and leisure time contained in the ICESCR, were enlisted in the
Soviet Constitution in 1936.

Thus, even though economic and social rights were never in the USSR ‘meant to be granted, the
ICESCR was passed by the United Nations (UN) in 1966 with the backing of the USSR and Third World
non-aligned movement [14]. Therefore, one of the reasons why we have a two-covenant system today is,
among others, the result of ideological differences.

Secondly, there was dominance among the Western states of the conception of neoliberalism or a
free-market economy. At the same time, the fact that the West did not support much in the 1960s the
adoption of a legally binding treaty on some of ES rights does not mean that all the Western states did
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not protect them in their legal systems. However, the doctrine of fulfilling ES rights in those states differs
significantly from the USSR’s experience [4, p. 414]. For example, the right to work and adequate living
standards are conditioned on the forces of a free-market economy, which are based on private enterprise,
non-interference of the state, and the support of the business. It is supposed that a well-working free-
market economy would provide enough workplaces and material resources for all [4, p. 414] without
interfering with the state.

Still, it was not for nothing that Western states in the 1960s feared the binding force of the ICESCR.
According to the Maastricht Guidelines on Violations of Economic, Social and Cultural Rights (2000):
“The obligation to protect includes the state’s responsibility to ensure that private entities or individuals,
including transnational corporations over which they exercise jurisdiction, do not deprive individuals
of their economic, social and cultural rights. States are responsible for violations of economic, social and
cultural rights that result from their failure to exercise due diligence in controlling the behaviour of
such non-State actors (emphasis added)” [45]. Furthermore, non-state actors ‘to the extent that they
effectively discharge economic and social rights in substitution for the state they have been viewed by
some courts as legitimate duty-holders and have thus accepted the justiciability of claims brought against
them’ [4, p. 432]. Thus, current international law puts more and more pressure on states to make non-
state actors (including private entities) provide ES rights.

Thirdly, the economic-related side of globalisation also had a significant influence on ES rights.
Globalisation prevents the development of economic and social rights in Western countries while
hindering their springing in developing states [37]. Globalisation is inclined to change state’s domestic
politicians with an ‘unaccountable, ‘economic policy-elite’ with no ‘instinct’ to advocate economic and
social rights [40, p. 87]. As a result, the contest amongst states to gain foreign investments has sometimes
led to stress on labour rights [13, p. 586], which may also affect other ES rights and may be why states
prefer an infirm ‘duty to protect’ ES rights [7]. Moreover, within the post-World War II global political
economy, economic and social rights were ‘decisively rejected’ by some states because these rights must be
realised through taxation [28, p. 238]. Hence, ES rights fit far from ideal with some features of economic
globalisation, which might affect the emergence of the two-covenant system.

Fourthly, the disputes about justiciability. From the beginning, even when the text of the UDHR was
under elaboration, the content was raised about the extent of the justiciability of ES rights. In Eleanor
Roosevelt’s opinion, ES rights could not be justiciable on the same account as CP rights, but she consented
to include them in the UDHR [33, p. 213}. Afterwards, during the design of the international treaty on
human rights, Western states argued that only CP rights were justiciable and that the ‘dichotomy’ of the
fundamental difference between two sets of rights should be reflected in two distinct treaties [27, p. 162].
For instance, Christian Tomuschat notes, ‘the rationale behind the decision to split the body of human
rights law into two pieces was the realisation that the enforcement system could not be the same’ [46, p.
20]. In addition, ES rights may be: impractical; seriously unclear; if implemented, they might sometimes
do more harm than good; ‘incompossible’; have uncertain or implausible theoretical justifications; having
vague or unreasonable obligations; not universal human rights, rather desirable social goals or legal rights
(in some societies) [20, p. 366].

Therefore, ideological clashes among global powers, the difference between the free-market
economy and planned economy, the economic-related aspects of the international political economy and
globalisation, and the disputes around justiciability may be the main reasons for the emergence of the
two-covenant system.

II. Are human rights divisible or indivisible?

According to Article 22 of the UDHR: “Everyone, as a member of society, has the right to social
security and is entitled to realisation, through national effort and international co-operation and in
accordance with the organisation and resources of each state, of the economic, social and cultural rights
indispensable for his dignity and the free development of his personality (emphasis added).”

Thus, by adding ‘through national effort’ and conditioning the realisation of ES rights to a state’s
resources, UDHR’s authors might signal that ES rights are not the same as CP rights in terms of importance
and achievable level of realisation. As Casla puts it, ‘by creating two separate documents [[CCRP and
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ICESCR], it was clear that the drafters wanted to introduce differences between these rights’ [7]. In
Joseph and Castan’s opinion, ‘despite the rhetoric of interdependence and indivisibility in the Covenants’
preambles, there is no doubt that the ICCPR is the stronger of the two’ [27, p. 162]. At the very least, the
‘indivisibility of human rights is in dispute’ [31, p. 74].

Are CP rights and ES rights different, or is the existence of two-covenant systems just the wish of
politicians? The scrutiny revealed different discourses that may help to shape an answer: evolutional,
priority level, dependence on available resources, free-market economy, negative and positive rights,
vague parameters, and states’ experience.

Evolutional discourse

Asitis known, there is an approach that CP rights are the ‘first’ generation of rights, and ES rights are
the ‘second’ generation. According to Vasak’s classification, first-generation rights were enacted due to
the French Revolution (freedom), and second-generation rights’ development started after the Russian
Revolution of 1917 (equality). [42, p. 4].

First-generation rights can be considered a solidifying achievement of the culmination of efforts
to protect humans from the threat of potential tyranny of the state machine, and second-generation
rights can be considered protection from industrial capitalism [42, p. 12]. Considering the evolutional
approach, the very similar view is that human rights develop in a gradual evolutionary process: firstly,
the appearance of civil rights as the protection from interference from the state; after, the emergence of
political rights as a means of voting and shaping government; finally, the developing of ES rights as the
‘insurance’ against disease, infirmity and poverty 537, p-29].

According to another opinion, the first generation of rights reflects the doctrine of a ‘liberal’ state,
giving society freedom from interference and providing law and order. In contrast, the second generation
urges the state to improve social justice [46, p. 21]. Thus, aforementioned historical aspects and an
current struggle on the acknowledgement of so-called ‘third-generation’ rights support the evolutionary
approach to the development of human rights.

However, as Alston notes, generational analysis cannot explain why the International Labour
Organization (ILO) was established 19 years before the adoption of the UDHR (1948). For instance, by
1921, through ILO, several conventions had been adopted concerning industry work hours (No. 1 0f 1919),
unemployment (No. 2 of 1919), and the right of association in agriculture (No. 11 of 1921). Four years
after the adoption of the UDHR, the ILO opened for signature The Social Security (Minimum Standards)
Convention (1952), which protects against sickness, unemployment, old age, injury and disability [37,
p- 24]. Only afterwards, the ICCPR and the ICESCR were adopted simultaneously in 1966 [2, p. 317].

Priority level discourse

There were Ssignificant differences between UN members on the relative importance’ of CP
rights versus ES rights [44, p. 25]. In the modern international human rights system, CP rights may
possess ‘undoubted predominance’ over ES rights [27, p. 231]. For instance, although the UDHR
contain both CP and ES rights, the attentive reader may notice that in the General Comments of the
Committee on Economic, Social and Cultural Rights (CESCR) are more mentions about indivisibility
and interdependence of all human rights than in the General Comments of Human Rights Committee
(HRCtee). This may mean that the HRCtee does not need to emphasise the importance of CP rights,
which may be evident for state parties, while the CESCR must constantly remind the state parties of the
necessity of giving due attention to ES rights.

Another example of little attention to ES rights from states relates to the state’s legislation. Usually,
most of the severe sanctions of a state’s criminal code include punishments for committing homicide,
torture, and crimes against personal integrity — CP rights. Therefore, it is not surprising that there is little
doubt’ that the rights to life and prohibition of torture are more crucial than the rights to leisure and rest
[S]. Additionally, the very existence of the jus cogens notion, which includes the forbidding of torture
and cruel and inhuman treatment but includes no ES rights, is one more argument in favour of a belief
that CP rights may have a higher level of priority for the international community, societies, and states
than ES rights.
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Interestingly it is that such formal separation may be why law enforcement institutions and the
judiciary system have a ‘lack of consciousness about ESC rights as rights’ [48, p. 1242]. For example,
due to ‘generally low expectations of what was required, the ICESCR may become a ‘poor cousin’ of the
ICCPR as it happened in Australia [15, p. 192].

However, according to Amnesty International, all CP and ES rights are ‘more or less fundamental.
Thus, they cannot be ranked in a hierarchy’, as CP rights are ‘meaningless’in a society where ‘basic survival
needs’ are not provided [ 16]. The existence of human rights categories may correlate more to ‘conceptual
premises’ than to real life. People can enjoy rights only if there is freedom from fear and freedom from
want [5, p. 135]. For example, the CESCR often reiterates that the ‘rights to adequate housing cannot be
viewed in isolation from other human rights contained in the two International Covenants’[10] and ‘[the
right to water] is a prerequisite for the realisation of other human rights’[12].

According to research carried out by Henry Shue, fundamental rights include some CP rights and
some ES rights, such as the right not to be tortured, the right not to be assaulted, the right to food, the
right to shelter, and the right to health care [43]. MacNaughton noted that economic inequality is closely
connected with political inequality [32, pp. 289-290]. For example, despite the US having the official
‘non-supportive’ position during the elaboration and adoption of the set of ES rights, there was a good
understanding of the importance of the interdependence of freedom and economic security by the 42
US President. In his 1944 State of the Union Message, President Roosevelt stated: “We have come to
a clear realisation of the fact that true individual freedom cannot exist without economic security and
independence. ‘Necessitous men are not freemen. People who are hungry and out of a job are the stuff of
which dictatorships are made” [3, p. 287].

In states” national legislations (for example, in criminal law) and in the jus cogens, greater attention
is paid to CP rights than ES rights. However, the actions of international human rights agencies, human
rights treaty bodies, some scholars, and even some politicians emphasise the equal importance of both
categories of human rights.

Dependence on resources” availability

Both the UDHR and the ICESCR acknowledge the dependence of the ES rights on material
resources. According to Article 2 of the ICESCR, each state party should use ‘the maximum of its available
resources’ to provide the ES rights. According to the Office of the High Commissioner for Human Rights,
ES rights sometimes require a high level of financial and human investment to fulfil their enjoyment [38]. At
the same time, there is no mention of resources in provisions directly related to CP rights in the UDHR
or the ICCPR.

The lack of available resources may be an excuse for the state’s failure even in ensuring minimum
core obligations related to ES rights if the state could demonstrate that it made ‘every effort [] to use
all resources that are at its disposition’ [9]. In Limburg Principles, in para 70, the requirement bar of
minimum core obligations was interpreted as a ‘generally accepted international minimum standard),
which the state should meet if it is ‘within its powers to meet’ [29].

Similarly, according to Para 41 of the General Comment 15 (The Rights to Water) and Para 17 of
the General Comment 12 (The Rights to Adequate Food) of the CESCR, the answer to the question of
whether the state complies with its obligations depends on not de facto ensuring the rights for water or
food, but if the state made all possible actions trying to achieve it. Thus, the responsibilities of the state
are ‘directly tied to available resources’ [24, p. 269].

As Freeman explains, a right may exist if there is a possibility of achieving the particular state of affairs
that the right implies. Securing CP rights for states is possible, but many states are too poor to realise ES
rights for all their people. Somalia is not comparable to Sweden [19, p. 79]. Thus, resource issues are often
used as an excuse for ‘inaction or retreat’ on ES rights [17, p. 200].

In contrast, no excuses are accepted for failing to guarantee the CP rights. For example, the HRCtee
‘has not generally accepted economic relativist’ excuses [27, p. 237]. In Para 4 of the General Comment 21
(Humane Treatment of Persons Deprived of Their Liberty), the HRCtee has declared that the treatment
of detainees concerning their human dignity ‘cannot be dependent on the material resources available in
the State party’ [27, p. 238].
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Nevertheless, ensuring CP rights may also demand material expenses. For instance, protecting
people from harm by others or carrying out elections are ‘quite costly” activities for states [34, p. 8]. To
be ensured, civil rights presuppose the efficient existence of state organs, such as police and courts, which
means significant budgetary spending. Both categories of rights require the state to engage in varying
degrees of activity and resources [33, p. 242].

Free-market economy

Most current states have adopted a free-market economy concept, which limits the state’s role in
market regulation. This results in a free market where inequality of outcome is normal. Moreover, it is ‘an
essential driver of ambition and reward for success’ [24, p. 277].

In contrast, the ICESR requires everyone to have an adequate standard of living and the highest
attainable health and education using the maximum available resources. Thus, we can see some conflict
between some ICESCR requirements and the pillars of the free-market economy concept.

Furthermore, the situation gets more complicated by financial globalisation, which also influences
human rights. As the CESCR in General Comment 2 notes, ‘the debt burden and of relevant adjustment
measures’ has an ‘adverse impact’ on ensuring ES rights in many countries [8].

However, debt burden and adjustment measures are one of the results not only of globalisation
but also of the existing neoliberal global economic order. Even international financial organisations,
whose main aim is to provide economic development and equality, cannot ignore the principles of a
free market. For example, the International Monetary Fund’s (IMF) economic ‘reform’ packages for
populous Asian countries use devaluation and mass unemployment as principal instruments. The World
Trade Organization’s (WTO) mandate and sanctions (if used) have ‘considerable [negative] actual and
potential impacts’ on health, environment and employment [17, p. 198]. Therefore, it is not surprising
that the ILO notes that ‘far from promoting equal enjoyment of rights, neoliberal globalisation has been
associated with growing inequality between and within nations’ [1].

As it is known, a free-market economy concept means the business is ‘free’ from state interference
in promoting its self-interest (making money as much as possible) through a competitive process.
According to the principles of a free-market economy concept, a state cannot directly interfere with
market functioning. For instance, it cannot adopt compulsory legislation for private medical entities to
provide essential medical services for all people.

In contrast, in a state with a socialist (planned) economy;, it is much easier to make entities provide
free services for all, as (1) in socialist states, there are no private companies, only state-controlled; (2) the
material resources in socialist society are distributed only by the state. Therefore, it is much easier for the
centrally planned communist states to promise to provide ES rights for the entire population. At the same
time, the reality of a free-market economy makes it difficult for Western states to make private entities
offer free services or interfere with free-market functioning.

Negative and positive rights

Another possible difference between human rights is the view that CP rights are negative and ES
rights are positive rights [44, p. 25]. The point is that negative obligations (CP rights) mainly require only
‘entrenchment in the legal order’ of states, and they are enforceable and justifiable before the judiciary
system [4, p. 413] as they mostly need from the state simply to non-interfere to the process of realisation.
In contrast, many ES rights demand definite steps to fulfil them, which was also emphasised several times
in the text of the ICESCR.

However, both categories of rights may require, obviously, non-interference or active actions. For
instance, even property rights, which are classically considered as negative civil rights, need not only
non-interference of a state but also state actions in legislative, judicial and administrative fora to provide
protective measures; the right to shelter requires a negative obligation from the state not to demolish
someone’s house and under some circumstances, also means a positive obligation to ensure the right to
housing [31, p. 69]. Moreover, in General Comment 31 (The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant), HRCtee notes that besides CP rights, Article 26 (right to be
protected from discrimination) of ICCPR is applied to the right to work and housing [26].
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Consequently, asserting that CP rights are purely negative and ES rights enlist only positive rights
would be false. All human rights imply specific actions to be carried out by a state and its organs. It is
impossible to ensure the protection of life by doing nothing or providing the right to water polluting the
water sources.

Vague parameters

One reason that sows doubt about the indivisibility of human rights is that some ES rights, unlike
CP rights, sometimes may be characterised by vagueness. In other words, they may not be practically
‘convenient’ as aims for realisation.

Explaining the resistance of the US to include economic and social rights to the Covenant, Eleanor
Roosevelt stated that such rights were ‘impractical and unachievable) ‘specifying the nature of such rights
was impossible), and that ‘procedures used for receiving petitions’ on CP rights could not be used for ES
rights [28, p. 230]. Later, the Reagan and Bush administrations also believed that ES rights were not real
rights but desirable social goals [16].

ES rights have been claimed to be more policy-oriented and set of ‘aspirational goals, rather than
immutable minimum standards’ [41, p. 134]. The vagueness of parameters and, as a result, “lack of
interpretation of States’ obligations” are the main reasons the ICESCR guarantees remained ‘normatively
and jurisprudentially underdeveloped’ compared to the contemporary CP rights [27, p. 162].

Furthermore, notwithstanding that both covenants possess binding force, assessing states’ compliance
with their obligations is not an easy task. Under the ICCPR, states should take immediate measures to
fulfil their obligations. But, as it is known, the ICESCR obligations depend on the state’s resources and
generally envisage states making ‘progressive steps’ to fulfil their commitments, making it ‘difficult to
assess’ the state’s compliance [7]. The relative softness’ of the requirements of the ICESCR expressed in
the conditioning of the state parties’ responsibility on the availability of resources and ‘permission’ of the
ICESCR to fulfil ES rights in a ‘progressive’ manner — might be a reason for international and national
‘nihilism’ and underestimation in the relation of ES rights.

In contrast, there are no compromises in the case with the provisions of the ICCPR — each state party
took an obligation without any concessions (except derogations) to fulfil CP rights. The commitments to
the requirements of the ICCPR ‘significantly improved’ the states’ respect for the freedoms of assembly,
speech, association, and religion [30, p. 469]. In the case of the developing states, such improvements
may relate to the fact that they ‘have freely consented’ to fulfil their obligation under Article 2(1) of the
ICCPR immediately, not waiting for the ‘satisfactory development condition’ [27, p. 233] or availability
of resources.

Therefore, claiming that all ES rights possess the same practicality and clearness of requirement as
CP rights may be hard. For example, it is generally straightforward for everyone what to do to not cause
physical harm to others. At the same time, if we compare the level of minimum wages to living with
dignity in different countries, we may observe different results.

States’ experience

Despite the ‘overwhelming majority of human rights abuses in the world are violations’ of ES rights
[21, p. 256], the states’ experience concerning the protection and enforcement of ES rights is ambiguous.
The history of the European states’ experience of human rights protection is somehow similar to the
two-covenant system history. For example, the European Convention on Human Rights (1950) was
mainly dedicated to CP rights. It was accompanied by a ‘relatively resourceful’ European Court of Human
Rights. The European Social Charter (1961) was adopted more than ten years later and controlled by the
‘much weaker’ European Committee of Social Rights [7].

At the domestic level, for example, the Human Rights Act 1998 of the United Kingdom provides
judges with opportunities to use the European Convention on Human Rights. Still, the United Kingdom
does not have the means to apply the European Social Charter or the ICESCR, even though it ratified
both treaties [7].

In Government of the Republic of South Africa v. Grootboom, the Constitutional Court of South Africa
declined to approve a minimum core standard for the right to adequate housing. The Court justified this
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by saying that different people have different needs. Instead, the Court evaluated ‘whether the measures
taken by the state’ to provide rights to adequate housing ‘are reasonable’ [23].

As the result of scrutinising the practice of national high courts of Canada, New Zealand and Israel,
Hirschl adds together: “In sum, judicial interpretations of constitutional rights appear to possess a very
limited capacity to advance progressive notions of social justice in areas such as employment, health,
housing, and education, which require greater state intervention and more public expenditure. However,
as far as ‘negative’ rights are concerned — especially those rights associated with the protection of privacy
and personal autonomy, formal equality, economic activity, movement and property, all of which require
that the state refrain from interfering in the private human and economic spheres — judicial interpretation
of rights is inclined to be much more generous, and thus has the potential to plant the seed (emphasis
added)” [25, p. 1098].

Moreover, a two-covenant system may cause misunderstandings even between human rights treaty
bodies. For example, as the CESCR has interpreted, Article 11 of the ICESCR allows the lawful eviction
from a house if the state party ensures the individual’s right to adequate housing. However, HRCtee
holds an opinion that the right to adequate housing under Article 11 of the ICESR ‘was similar to
the prohibition of arbitrary interference with the home’ in Article 17 of the ICCPR and coupled with
moments mentioned in CESCR General Comment 7 (The right to adequate housing (Art.11.1)) and
stated that ‘the threatened eviction should be condemned as arbitrary’ [36, p. 44].

However, for courts, sometimes it is ‘reasonably common’ to find a law violation in social programs
(48, p. 1217]. For example, in the Brown v. Board of Education case, the US Supreme Court decided that
‘separate educational facilities are inherently unequal’ [6]. In the Minister of Health v. Treatment Action
Campaign, the Constitutional Court of South Africa ordered the government to prolong Nevirapine
treatment for the prevention of mother-to-child transfer of HIV, spread such practice to the entire
population, and implement a unique plan for it [35].

Thus, it can be claimed that in countries where ES rights are implemented into national constitutions,
the judiciary system cultivated a considerable amount of case law confirming that ES rights are justiciable
[4, p. 430]. Also, there is an opinion that nowadays, ‘enforcement of ES rights’ in Western Europe’s courts
is common [48, p. 1217].

Furthermore, ombudsmen are also widening their mandates to inquire and use political pressure in
cases of violations of ES rights [48, p. 1213]; the Convention on the Rights of Persons with Disabilities
and the Convention on the Rights of the Child integrated all human rights [38]. Moreover, in 2008, the
UN General Assembly adopted the Optional Protocol to the ICESCR, which allowed the CESCR to
consider individual complaints. Nowadays, it has been signed by 46 states and ratified by 29 [47].

Discussion and Conclusion

The decision to divide human rights formally into two separate covenants — the ICCPR and the
ICESCR - created continuous debates over the divisibility versus indivisibility of human rights. While
the UDHR established a coherent stance regarding human rights, this division reflected far deeper
ideological and economical differences in international community.

One of the key drivers of the two-covenant structure is the conceptual cleavage between the West
and the Soviet bloc during the Cold War. Whereas Western states focused on CP rights as cornerstones
of individual freedom and democracy, socialist countries, particularly the USSR, emphasised ES rights,
which were crucial for social equality and collective welfare. The Soviet Union’s commitment to ES rights
was also entwined with political and economic structures wherein state command over resources made
the realisation of rights to education, health, and shelter more readily achievable. On the other hand, the
Western states in free-market economic systems were more cautious regarding codifying such rights as
legally binding, given concerns about the extent to which state intervention and resource distribution
would be affected.

The justiciability of ES rights has remained a very debated topic. Whereas CP rights, for example, the
right to life or freedom of speech, are considered self-executing and, therefore, more easily justiciable, ES
rights have long been viewed as mere aspirations dependent upon the availability of state resources. It can
be claimed that the vagueness as to the content of the parameters in ES rights, together with progressive
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realisation, has led to more defective measurement mechanisms for those rights. This is partly because
the ICESCR allows obligations to be undertaken progressively compared to the ICCPR, which imposes
obligations to be applied immediately. However, as the international human rights discourse continues to
mature, the sense that the two sets are interrelated has grown. For example, the right to education belongs
to ES rights while, at the same time, it is a pre-requisite for the effective exercising of the right to political
participation, a CP right.

Globalisation and the international political economy have also been major factors in the practical
implementation of ES rights. With minimal state intervention in the market, the neoliberal global order
has often militated against efforts to realise ES rights, mainly in developing countries. The IMF and the
World Bank have put forward such policies as structural adjustment programs, which often have resulted
in cuts in social welfare programs and, therefore, weaken states to meet their economic and social
obligations. Furthermore, on the global level of competition for investment and suppression of labour
rights shows the tension between economic globalisation and the realisation of ES rights.

However, even while considering the drawbacks of the formal division of human rights into two
covenants, bifurcation has, on the whole, proved beneficial in a few ways. For one thing, elaborating two
binding international human rights treaties helped codify human rights into international law, giving
states a clear framework of responsibilities. This has also facilitated the creation of special human rights
treaty bodies, such as the HRCtee and the CESCR, which have acted as pacing mechanisms in ensuring
compliance and giving significant boosts to the normative development of human rights. It has also raised
greater awareness and generated more debate on what constitutes the scope and definition of human rights.

Yet, the two-covenant system is not without its problems. The practical difficulties in ensuring
compliance with ES rights are enormous, as, inter alia, is the less significant political will to enforce
these rights. In most legal systems, strong partiality towards CP rights over ES rights reflects the ongoing
disequilibrium in the balance between these two rights. However, the development of international and
national human rights jurisprudence points to a likely direction toward an integrative turn in human
rights protection.

Finally, it is hard to predict if, in 1966, one binding covenant containing both CP and ES rights would
be adopted or, due to disagreements, no binding covenant protecting ES rights would be adopted at all.
If it were a single covenant, then for many developing states, it would be almost impossible to fulfil its
requirement concerning some of ES rights immediately, leading to increasing breaches of the covenant by
such state parties, thereby undermining the value of the covenant itself, and the provisions related to CP
rights as well. Alternatively, if we did not have a binding treaty on human rights, it would not be the best
scenario for promoting international human rights, including ES rights.

JK.P. Temip6exos, PhD in Jurisprudence, LLM in International Law, Teaching professor
(Kazakcran Pecrry6ankacer, AcraHa K.): XaABIKapaABIK aAaM KYKBIKTapbl: OeAiHeTiH Oe, aaae
OeainbenTin 6e?

3eprTeyAin e3exmiiizi XaABIKAPAABIK apaM KYKBIKTApBI KYKbIFBIHAQ €Ki 6eAex KY>KaTTbIH: A3aMaTThIK,
JKOHe CasACH KYKBIKTAp TYPAABl XaAbIKAPAABIK IMAKTIHiH XoHe DKOHOMHUKAABIK, JACYMETTIK XKoHe MIACHH
KYKBIKTap TYPaAbl XaAbIKAPAABIK IIAKTiHIH 0ap eKeHAIriHe KaTbICTHI XKAAFACBIII JKATKAH IKipTaAacTapaaH
TYBIHAQHUABL MaKaAaHBIH NoHi — XaABIKAPAABIK aAaM KYKbIKTAPbIHBIH 0OAiHeTIHAIr HeMece OoAiHOeTTIH-
Airi Typaabr MaceAe. 3epTTeyAiH MaKcaThl beAek eki maxkT KYPYADBIH ce6er[TepiH JKOHE XaABIKAPAABIK apAaM
KYKBIKTapbIHbIH OOAiHeTiH HeMece 6OAIHOEHTIHAITIH TaaAay 60AbII TabbiAaAbL. COHBIMEH KaTap, 3epTTey
eKi ITaKT XY¥eCiHiH KaAbIITaCybl YKiMeT TaKipubeciHe jkoHe apaM KYKBIKTAPbIHA KATHICTHI XaABIKAPAADIK
MiHAeTTeMeAepre KaAall acep eTKeHIH 3epaeAeyre OarbITTaAFaH. SEPTTEYALH HaHAAbI2bl — €Ki TaKT JKYH-
€CiHiH KaAbIITACYbIHBIH, ce6enTepiHe, HeTri3peMeciHe >KoHe Kefl6ip IIPaKTUKAABIK CaAAAPAApbIHA >KaHa
Ke3Kapac. Makaaa apaM KYKBIKTaphl CAaAQCBIHAAFBI MeH kahaHAaHyMeH GafiAaHBICTBI Kasipri samaHra
MaceAeAep TYPFBICHIHAH a3aMATTHIK JXOHE CasACH KYKBIKTap MEH JKOHOMHKAABIK JKOHE JAEYMETTIK
KYKBIKTaPABIH aPAKATBIHACHIH TYCIHYT€ YAECIH KOCAABL

Koickawa mysxcoipoimdap: 1) XaAbIKApPaAbIK aAaM KYKBIKTAPBIHBIH eKi TakTKa 6eAiHyi Herisinen upeo-
AOTHSIABIK XX9HE 9KOHOMUKAABIK (paKTOpPAApFa HaflAQHBICTHL. 2) Bapabix apaM KYKbIKTapBIHBIH TOPHIABIK,
OipAiriHe KapaMmacTaH, 9KOHOMHKAABIK JKJHE JA€YMETTIK KYKbIKTAPMEH CAABICTBIPFAHAA a3aMaTThIK
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JK9HE CasiCH KYKBIKTAPABIH MaHBIBABIABIFBI XaABIKAPAABIK KYKBIK IIeH MeMAEKeTTIK TaxipubOeae Kaaart
KapacThIPBIAATBIHABIFBIHAQ AFBIPMAIIBIABIKTAp Oap. 3) Apam KYKBIKTapbIH KOPFAy CAAACBIHAAFBI Kas3ipri
XaABIKQPAABIK )KOHE YATTBIK COT Texdpn6eciHAe KYKBIKTapPABIH 6eAiHbeNTIHAIrIH MOMBIHAQY T€HACHIIHS-
CBHIHBIH OeAriAepiH Gaiikayra 60AaAbL

Tyiiin ce3dep: adam xyxvuxmapuy, ACKXIT, 9OMKXII, xoipau-ka6ax coevic, a3amammulx s#aHe cascu
KYKbIKMAp, IKOHOMUKAABIK HCIHE IAEYMEMMIK KYKbIKIMAD, HAPLIKMbIK, IKOHOMUKD, KYKbikmapdviy GoAinbedi-
mindizi.

JK.P. Temup6exos, PhD in Jurisprudence, LLM in International Law, Teaching professor
(Pecmry6anxa Kazaxcran, r. AcTana): Me;kAyHapOAHbIE IIPaBa YeAOBEKA: AGAUMbIE HAH HeAEANMbIe?

AxmyarpHocmy NCCAAOBAHIS BbITEKAET U3 COXPAHSIONIUXCS CIIOPOB BOKPYT 000CHOBAHHOCTH CYyIIle-
CTBOBAaHHMSA ABYX OTAEABHBIX IIAKTOB B MEXAYHAPOAHOM IIpaBe IIpaB YeAoBeka: MeXAyHapOAHOTO MaKTa
O rpaxpaHcKux U noautHyeckux npasax (MIIITIIT) u MesKAyHAPOAHOTO MakTa 06 3KOHOMUHYECKHX,
COLJMAABHBIX U KyAbTYpHBIX npaBax (MITDCKII). Ipedmemom cTaThy SBASETCS BOIIPOC O AGAUMOCTH
HAM HEACAMMOCTH MEXAYHAPOAHBIX ITPaB deAoBeKa. IJeAvt0 MCCAGAOBAHMS SBASIETCS aHAAM3 IPUIHH
CO3AQHUS PABACABHBIX ABYX IIAKTOB M TOTO, SIBASIIOTCSI AU MEKAYHAPOAHBIE IIPaBa YEAOBEKA ACAMMBIMHU
HAM HepeAUMBIMEL. KpoMe Toro, HccaepOBaHMe HAIIPABAEHO HA TO, YTOOBI M3YYUTh KaK pOPMHPOBAHHUE
CHCTeMbI ABYX IIAKTOB IIOBAMSAO HA IOCYAAPCTBEHHYIO IPAKTHKY M MEXAYHAPOAHBIE 00s3aTeAbCTBA B
obAacTu mpaB deroBeka. Ho6uU3HA MCCAGAOBAHHUS 3aKAIOYAETCS B TOM, YTOOBI IT0-HOBOMY B3TASHYTD Ha
[PUYHHDI, 060CHOBaHHE M HEKOTOPbIe IPAKTHIECKHE TOCAEACTBUS CYIeCTBOBAHUS CHCTEMBI ABYX IIaK-
T0B. CTaThst BHOCHT BKAAA B IIOHUMAHHe B3aHMOCBSI3H MEXAY IPAKAAHCKUMH U IIOAUTHYECKUMH ITPaBaMH
M 9KOHOMHUYECKMMU U COLJMAABHBIMU [IPaBaMH B CBeTe COBPEMEHHBIX IIPOOAeM B cdepe IpaB YeAOBeKa U
raobaAM3aIum.

Kpamxue 6v1600b1: 1) PaspeaeHne MeskAyHapOAHBIX IIPaB 4eAOBeKa Ha ABA [IAKTa BO MHOTOM 65140 00y-
CAOBAEHO HAEOAOTHYECKUMH M SKOHOMUYeCKUMH paxTopam. 2) HecMoTps Ha TeopeTnueckoe eANHCTBO
BCeX IIPaB YeAOBEKa, BCe ellle CYNIeCTBYIOT Pa3ANYHMS B TOM, KaK MEXKAYHApOAHOE ITPaBO M TOCYAAPCTBEHHAsI
IPAKTHKA TPAKTYeT BAKHOCTD IPAKAAHCKUX M IOAUTUYECKHUX ITPaBa IT0 CPABHEHHIO C 9KOHOMHYECKIMU
coraapHbIME TIpaBamu. 3) CoBpeMeHHasT MEXXAYHAPOAHAS U HALIMOHAABHAS CyAeOHAS IIPAKTHKA B 0OAa-
CTH 3aIUTHI IIPAB YeAOBEKa MMeeT IIPU3HAKK TEHASHIINH K IPH3HAHUIO HEACAVIMOCTH IIPaB.

Katouesvie crosa: npasa werosexa, MITI'TITI, MITD CKII, XorodHas eoiina, epaxcdarckue u norumue-
cKue npasd, IKOHOMUMECKUE U COYUAALHDLE NIPABA, IKOHOMUKA CB0000H020 PbiHKA, HEOEAUMOCHIb NPAS.
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HOBBbIE KHUTU

Brain Development and the Law: Neurolaw in Theory and Practice.
By Stephan Schleim. Publisher Palgrave Macmillan, 2024. - 176 p.

SBN-13 978-3031723612

This open access book is the first to offer a systematic overview of the
different methods for assessing brain development and a comparative
review of how such assessments have already influenced the law.
Lawmakers prefer to draw clear distinctions, but biology is characterized
by continua: both in terms of how development proceeds within a person
and how it differs from other people. However, this does not mean that
age limits are arbitrary. This book extends the author’s previous research
on the Dutch juvenile criminal law, which was founded on the brain
development of adolescents and has been in use for more than a decade. The role of age limits in death
and life sentences in the US and the new cannabis legislation in Germany are also analyzed in depth. This
project combines biological, psychological and social knowledge and puts forward a pragmatic proposal
to connect the two fields of brain development and law. It will be of interest to researchers, professionals
(e.g. judges, legislators) and students alike.
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BYY BiTIMIEPLUiNIK MUCCUANAPBIHAA
KA3AKCTAH PECMYBJIUKACbI KAPYJIbI KYLLITEP
KOHTUHIEHTIH KONAAHYAbIH K¥KbIKTbIK ACNEKTIJIEPI

Kasakcran Pecrrybankacst Kapyast Kymrrepiniy Bipikken ¥arrap Yit-
BIMBI OiTIMIepIIiAiK MUCCHSIAAPBIHA KATBICYBI, €AIMI3AIH OelbiTimiAikneH
KayiIICi3AIKTI caKTayFa 5koHe YATTBIK MYAAEAePAL KOpPFayFa OarbITTaAFaH,
CBIPTKBI CasICATBIHBIH MAHBI3ABI KYPaMAAc 0eAiri 60AbIm Tabbiaaabl. Bya
KbI3MET XaABIKAPAABIK MiHAETTEMEAepPAL OpPBIHAQY, eAiMi3AiH dckepu-ca-
SICH YCTaHBIMAAPBI MeH >KahaHABIK apeHAAAFbI JKAATIBI OeAeAiH HBIFAHNTY
TYPFBICBIHAQ MAHBI3ABIABIFBI OpacaH 30p. Bya Makasapa GiriMrepmmiaix
KbI3MET KOpCeTy OapBICBIHAA, 0i3AIH KOHTHHIEHTTIH KYKBIKTBIK CTaTy-

v CbI, 9AEYMETTIK >KoHe KYKBIKTBIK JKaFAQMbBIH JKaKcapTy MakcarbiHaa Ka-
3akcraH PecrryOankacsr OiTiMrepimiaik KbI3MeTiH peTTeTiH HOPMATHUBTIK
' 1\ KYKDbIKTBIK aKTiAepAIH Kelbip 6anrapbiHa e3repicTep eHrisy TypaAbl YCbl-

HBIC TAAKBIAQHAADL.

3eprrey momi — Kasakcran Pecnybankacer Kapyast Kymrrepiniy
OiTiMrepImiAiK ic-mapaAapra KaThICYBL.

3eprreyaiy Makcarsl — Bipikken YarTap YiBIMBIHBIE OiTiMrepmiaix
KpI3MeTiH sxoHe Kasakcran Pecrry6ankacer Kapyast Kymrepin 6itimMrep-
IAIK KpI3MeTTe MafiAaAaHY TOKIPHOECiH 3epAeAey HerisiHAe KYKBIKTBIK,
AQYABI MOCeACACPA] AaHBIKTAY XKOHE OHBI XKAKCAPTY XKOAAAPBIH YCBIHY.
ACTEpTAMERTIRH 3a5Tepi> . .Tyuma'l . co3dep: Kasafgc_maH Pecny@tmcvacw qu)mbt Kywmepl,
(Acrasax, K Pecry6amacs). 61mzmeepm1{u1c muccusrap, bipikken YAmmap Yu'bmw, bimimeepuirik KoH-

munzenmmi koA0aHydbly KYKbIKMbik dcnekmiiepi.

AT.KAAHMAA,

LLB, KP Kapyas! kymrepisis
AeirreHanTs! «Kaszakcran
Pecmry6anxacsr Kopransic
Munucripairiniyg 3an

e-mail: kalila_a@kazguu.com

Kipicme

Kasipri aaemMpe MeMAeKeTTepAIH Kapyasl Kyurrepiniy BipikkeH YAarTap YilbIMbIHbBIH OiTiMrepuriaix
MUCCHSIAQPbIHA KATBICY MaceAeAepi skahaHABIK KayilCi3AiK [TeH XaABIKAPAABIK KaThIHACTAP KOHTEKCTIHAE
epexkure opsiH asaabl. Kasakcras PecryOankach! saeMAIK KOFAMAQCTBIKTBIH O€ACEHA] KaTBICYLIBICH PeTiH-
Ae KayiIci3aiKIieH KOHPAUKTIACPAL AUTIAOMATHSABIK JKOAMEH IIeNIyAl 9pAaMibIM KOAAAyAd. Bipak kasipri
KEe3AET] ©3iHiH 9CKepH KOHTHHIEHTIH THIMAL 6ac1<apy KaXKeTTiAiriHe Tar 60ABITT oteIp. Bya makarapa Ka-
3akcran Pecrybankacsr Kapyast Kymrepi konTuarentin BYY 6iriMrepmiiaik MuccusAapblHAQ MaripaAa-
HYADBIH KYKBIKTBIK aCIIeKTiAepiH KapacThIpaMbI3, OChI OIlepalisAapFa Ka3aKCTAaHABIK 9CKePH KYLITEPAiH
KATBICYBIH PETTENTIH HETi3Ti HOPMATUBTIK KYKBIKTHIK aKTiA€PAL TAAAAMMBI3.

1993 sxsiapr 11 axmanpa Kasakcran Pecrrybauxachsiabiy 6ipiHin Ockepu AOKTPUHACH KAOBIAAQHABL,
[1] coran coiixec «KaszaxcTan Pecrry6AmKkacs! ©3iHiH XaAbBIKAPAABIK KbI3METIHIH Heri3ri MaKCaThIH AYHH-
@XKY3IAIK KOFAMAACTBIKTBIH Ke3 KeATeH 6iTiMrepmiAiK IC-KMMBIABIHA JKOPAEMAECY XKoHe Kasipri xesperi
COFBICTBIH AAABIH aAy CAAACBIHAAFBI KEAECI ©3€KTi MIHAETTEePAL KapPaCTBIPAADI:

— 5Kep OeTiHAErl KapyAaHy TOKTATy SKOHE OHBIH FApBILITA TAPAAYbIHA KOA OepMey, HaKThI KapyChI3aa-
Hy¥Fa KeIlly;

— SIAPOABIK, KaPYABI JKacayAbl, OHAIPYAL XKoHe JKeTIiAAIPYA] TOKTATYABIH, OHBI OipTe-0ipTe KbICKAPTYABIH,
KeA€IIeKTe OAAPADI TOABIK SKOIOABIH OaChIMABI IIAPACHI PETIHAE SIAPOABIK, CHIHAKTAPEA XKAAIIBI TBIFBIM CAAY;

© A.T. Kaaunaa, 2024
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— GapABIK MYAAEAL MEMAEKETTEPMEH dCKePH KeAiCIM-IIapTTapAbL 33ipA€Y, KYPABIKTA, TEHi3A€ XKaHe Jy-
eAe dCKepAePAIH dpeKeTi Ke3iHAe SKAHKAAABI JKAFAQMAAPABL OOAABIPMAY TYpPaAbI KeAiciMaep Jkacay;

— GapABIK MEMAEKETTEPALH 9CKePH KYLI KOAAAHYAQH HeMece KOAAQHAMbIH A€l KOPKBITYAQH o3apa bac
TapTyBI JKoHe 0elbiT KaTbIHACTAPABL CaKTay OOMBIHINA MIHAETTEMEAEPAL KAOBIAAQY;

— OCKEpH-CasICH OAAKTAPAbI XaAbIKAPAABIK KayiICI3AIKTiH YKBIMABIK JKOHE JKaH-)KaKThl XKYHeCiHiH
JKaHa KYPbIABIMAAPBIHA alIHAAABIPY>.

Coa xe3pe Kasakcran PecrybankacsiHbig, cascaTkepaepi 1993 sbIabl aAeMAe GOABII XKATKAH OH, 3-
repicTepai eCkepe OTBIPBIIL, JKAATIBI AAFAHA, >kahaHABIK SIAPOABIK, XXOHE KOAIMTi COFBICTBIH TiKeAeH KAyTi
afTapABIKTall ToMeHAeAl Aell ecenTepi. COHBIMEH KaTap, ayMaKTBIK, 9KOHOMHKAABIK, AIHU, 3THUKAABIK,
JK9He GacKa Aa KaWMIBIABIKTAp OOAFaH Ke3Ae KapYABI KAKTBIFBICTAP KAYI CAaKTAAAABL, OAAp IIMEAEHICY
Ke3iHAe ayKBIMADI COFBICTAPFA YAACYbI MyMKiH. CoA yIiH OyHAQI Kayil 6ap ke3ae MIHAETTI TYpAe KapyAbI
KYLITep, KOHe KaKTHIFICTBIH AAABIH AAQTBIH OiTIMrepIIiAik KOHTHHIEHT 0OAYBI Kepek.

Anaitpa, MyHAQ Karpaiiaapaa Kasakeran 6acsiabirs: 6apasiesiH 0eit6ir skoameH, Kapyas: Kymrepai
KoAAaHOam merryai ke3aeral. Kazakcran Pecniy6aukachiabiH 1993 5KbIAFBL Ickepu AoKTpuHachiHAA Ka-
3akcraH Pecrry6ankacst Kapyast Kymrrepai Mpiea MaKcaTTapAa MafAaAQHY KYKbIFBIH ©3iHe KAAABIPAABI A€IL
HaKTbl KOpCeTiATeH.

— ©3 MeMAEKeTi MeH XaAKbIHa KapChl ar peCCHsIHbI TOUTAPY;

— MiHAeTTeMeAep OOMBIHINA HacKa MEMAEKETTePMEH eKi JKaKThl HeMece KOIDKAKTHI KeAiCiMAep LIeH-
OepiHae OipAeckeH KOPFaHBIC;

— BYY¥ Kayincisaix Kenecinig skone TMA Memaeker 6acmbmapb1 KeHEeCiHiH ImenriMAepiHe cafikec
OiTiMrepImiAik omepansIAAPABI XY Prisy.

Ocsinaitnra, 6ipinmi dckepu sokrpuua Kasaxcran Pecrry6ankacst Kapyast Kymrrepiniy 6iTiMrep-
IIAIK KbI3METKe KaThICYbIHbIH HETi31H KaAaAbL.

Herisri 6eaim

Kasaxcran Pecrry6AMKacHIHHBIH KApyAbl KYIITepiHIH OiTIMrepIIiAik MECCHSAQPHL epTe 0GacTaAABL
Toxxik-AyFaH IeKapachIHAAFBI ICKepH omepansiaap Toxikcran PeciryOANKachI TOyeACi3AIK aAFaH Ke3AeH
6acraapbl. Toxxikcranparsl 1992-1997 sxbIapap apaAbIFBIHAQFBI KAKTHIFBIC KOOIHECE PyapaAbIK A€l aTa-
AaapL [2] Anaiipa OHBIH maiipa 60AYbIHA XaABIKTBIH PYABIK AYHHETAHBIMBI MEH AIHAQPABIFBIHBIH, )KOFapb
Adpesxeci raHa eMec, coHbIMeH Katap ToxikcraH, KCPO-HbIH 9KOHOMMKAABIK SKaFAQHBI TOMEH, COHFBI
KaTapAQAFbI IIHKi3aTTh MeMAekeT peTiHAe ecenTeapi. KCPO biablparaHHAH KeiliH MOCTKEHECTIK aAaHAQ,
oHbIH immiHae dcipece TaxikcTaHAA GUAIK YIIIH asychI3 Kypec 6acTaapbl. BypBIHFBI KOMMYHHCTIK 9AMTA
MeH YATTBIK AMOKPATHSABIK KOHE FCAAMABIK KYIITEP apachIHAAFBI TEKeTipec CasCH CaAapaH ITHHKA-
ABIK-KAQHABIK KypecKe KOIITi.

1992 >xp1arer 9 xasanparsl TMA Keaicimine sxone 1993 sxpiaret 22 KagTapparsl TMA Ilenrimine coit-
kec Kasakcran Kypama Oarasponsl Tayas: Bapaxmanpa oprasacsin, ToxikcTaH-AyFaHCTaH IIeKapachiH
KOpFay 6OBIHIIIA XXayBIHI€PAIK TAIICBIPMAHbI OPBIHAAABL ToXKIKCTAHAAFBI a3AMATTHIK, COFBICTHIH GaCTaAyBL.
Kasax 6araapoHbIMEH 6ipre OpbIC, 030€K, KBIPFbI3 OoAiMIIeAepi KOpIIiAeC ayAAHAAPAA OCBIHAQT TAIICHI-
pMaAapabl opeiHAAABL Bacramkpipa, 1992 sxpiapbiy kysiae Toxikcranra Kammara#t KasacpiHAQ (Kasipri
Komnaes) OpHaAackaH 35-11i jkeKe IBApAMSIABIK AeCAHTTHIK Opurapansiy 300 A€CaHTIIBICHIHAH KYPaAFaH
0ip >KeKe AeCaHTTBIK 6aTaAbOH TEXHUKACHI3 xKibepiapl. 1993 xbpiapbIH kokTeMiHeH Oactan Kasakcran Pe-
crry6aukacst JKoraprsr Kenecinig 1993 sxpiarst 15 coyipaeri Kayabicer xone Kasakcran Pecriybankacet
Munucrpaep Kabuneriniy 1993 sxpiarsr 30 cayipaeri Ne 335 kayabich! HerisiHae xeke Kypama arkprrrap
6aTaAbOHBI KYPBIAABL TOKIKCTaHAAFBI Ka3aKCTAHABIK dCKePH KBIBMETIIIACPAIH SKaybIHTepAIK MiHACTI aA-
AbiMeH XOpor KaAAChIHAAFDI, OAQH KeHiH K,aAaﬁ-XyM6 aybIABIHAAFBI Pecell mexapa oTpsATapbIHbIH 6aKpI-
AQy-©TKi3y OeKeTTepi MeH 3aCTaBaAAPbIH HBIFANTY GOAADL

Bapabirsr 1993 xpiapbig KbipkyierineH 2001 5KbIAABIH aKIIaHbIHA AeiiH ToxkiKCTaHAAFBI KaFAQMADI
TYpakTaHABIpY omeparusicbiHa Kasakcran Pecrrybankacst Kapyast Kymrepiniyg 10300 ackepu Kbpi3Met-
kepi KarbicTol. | 3] IIIbin MoHiHAe OYA eAiMi3AIH ayMarbIHaH ThIC XKepAe OpbiHAaAFaH, Kasakcran Pecrry-
6aukacst Kapyas: Kymrepiniy TabbicTsl, 6ipiHmIi skaybIHIePAIK sK9HE GITIMI€PIIIAIK TaIICBIPMAchl GOAABL
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Bipikken ¥arrap ¥ilbIMbIHAQFBI OipiHmi GiTiMrepumiAik MECCHsIAQPBI

A Bipixken Yarrap ¥ilbIMbIHBIH aTbIHaH OipiHmi 6itiMrepmiaix Muccust 2003 sxpiant Fipakra 6acTaapbL
2003 >xp1an1 22 Mmambippa BYY Kayincizaix Keneci Mpax xaAkpiHa eAAl KaATIbIHA KeATIpyAe KoMeK KopceTyre
ITAKBIPATBIH KayAbl Kabbiapaabl. Kasakcran Pecrrybankachinbly YKiMeTi XaABIKAPAADIK, 6eH0iTIIiAIK TTeH Ka-
YiIci3AIKTi KAMTaMachI3 eTy XKOHIHAETI XaAbIKApaABIK MiHATTeMeAepiHe cafikec BYY Kayincisaik Keneciniy
YHAeyiHe sxayar 6epirr, Fpak xaAKbIHA KOMeK KOPCeTy YIIiH I'yMaHUTAPABIK, O0AiMIIIe Xibepy TypaAb! memmiv
KaObpapbl. Kaszakcran Pecrrybankacer ITapaamentiniyg 2003 sxpiarsr 30 Mambipparst Ne 134-11 KayabIchI-
Ha coiikec «KA3BAT>» KasakcTaHAbIK OiTiMrepmiaik 6araabonbl VIpakrarsl TYpakTaHABIPY KYLITEpPiHiH
OiTiMrepImiAiK ic-mapasapsIHa KaTbICy yuIiH xibepiapi. KasakcTaHABIK KOHTHHI€HTTIH Herisri MiHAeTTEpI:

— JKepriaikTi XaAbIKKa 'yMaHUTaPABIK KOMEK KOPCeTY;

— AQAAABIK CYMeH KaMTaMAachl3 eTy ITyHKTTePiHiH jKabAbIKTay;

— CyabI Ta3apTy XoHe XepPriAiKTi XaABIKKa MEAHITIHAABIK KOMEK KOPCETY;

Omneparnysra KaThICy HOTWKEACCIHAE 7 MBIH TEKIIe METPTe XKYbIK, Cy Ta3apTBIAABI;

OpHarbiaras: Aeabra 6a3achbIHBIH alHAAACBIHAAFBI 4,5 KM SKapbIABIC KeAepTiAepi;

S MBIHHAH acTaM >KepriAiKTi TYPFBIHAAPFA MEAMITMHAABIK KoMeK kopceTiapi; Mpak ackepu akapemu-
SICBIHBIH 572 KypCaHTTapbl MHHAAQH Ta3apTy 6oribiHmIa 6iaiM aapbl. Bapasiesr 2003-2008 sxsiapap apa-
AbIFbIHAQ Mpak PecrrybAMKachiHA KOAAMIIHSABIK, KYIITepAiH KypambiHAa Kopes Pecrrybankacst Kapyast
Kymrepisin 290 ackepu KpiameTkepi sxibepiaai. [4]

BiriMrepuriaik Muccus 6aprCI>IHAanI KAMFBIABI JKaFAQLL.

bipax 6¥A MHUCCHSIHBIH 6apAbIK SKaFbIMABI XKaKTapbIH 6ip cor KypciHpipeai. 2005 *KbIAABIH KaHTapbIH-
Aa xanmTtan KypabaeBneH 6ipre ykpanHaAbIK OiTiMrepimiaik KOHTHHIeHTI Kasa TanTsl. Bya Kaaail 60a-
ABI A€TeH CYpaK TybIHAAMABL «CoA KYHI Dccayrpa MaHbIHAAFbI IIOAUTOHFA AyAAHbI MUHAAAPAAH Ta3apTy
60AFaH. YHAICTAH KOMAHAUPIHIH OYAPBIFIMEH, )XaHbIHAA TPAHATAAAP MEH APTHAACPHUSABIK CHAPSIATAPABI
XKOIO IPOIleCiMeH YKpauHABIK, apinrecTep xyMbIc icTepl. OAapABIH 6ip CHAPSABI KEHETTEH JKAPbIAFAH.
Oxura HoTIDKeCiHAE 9 YKPAaMHABIK OPHBIHAQ Ka3a TAITBI, TaFbl 8-i aybIp xKapakar aapbl. KaszaxcranHbg 4
xaybiHrepi sxapasanapl. Kaiipar Kyaa6aes [S] sxapblaran cHapsSIATaH COA JKepAe KaiThIC 60AABL DAl KYH-
re AeMiH, HeAIKTeH Kacibu 9CKepH ayAapMallbl I<¥Aa6aeBTbIH OK-A9piAepAl MMHAAQH Ta3apTyFa KaTbICKa-
HBI TYCiHikci3. Bipak ackepu xpismermisepae, «Byipbik TaAKBIAAHOAMADI, 6¥171pr1< OPBIHAAAAABI>»> AETEH
Karupa Oap. ByHbiH 6ipiHim ce6e6i, KOMAaHAUPAEPAIH cayaTchl3 OYIpBIK 6epyi, XKoHe KOHTHHI€HTTEPAIH
MiHAETTepi HaKThI GeArineHOeYI.

Bipinmi cypakka keaerin 60acak, Kasakcran o3iniy 6iTiMrepimiaik KpI3MeTiH KopceTy 6apbicbiHAQ YH-
AlCTaHHBIH dcKepH biTiMrepuiiaik 6acuisiabirbiHa 6arsiHasbL. rau Kasakcran BYY 6iriMrepruiaik Muccus-
AApBIHAQ ©31HIH aTbIHaH eMec, YHAICTaHHBIH KoIITeH 6ip 6oAiminesepi peTiHpe caHaraabl. Bya OyiipbikTap-
ABL OPBIHAQYABI KHUBIHAQTaABL EkiHImi cypak, skorapbipa kepceriareHaeit KaszakcTaH KOHTHMHIeHTiHiH
HpaxTarsl MIHAETTEpi, I'yMaHUTAPABIK KOMEK KOPCETY, CYABI Ta3apTy OOAATBIH. AA COA Ke3aeri YHAICTaH-
HBIH 6iTiMrepmiAiK MUCCHSIAAFDBI MiHAETI A9A COA ayAAHBI MHHAAAPAAH Ta3apTy 60AATBIH. Bynaait xarpan
eHAl opbIH aaMac ymin Kasakcran 6iTiMFep].HiAiK MUCCHSAAPAQ O3iHiH TYbIHBIH aThIHAH IIbIFy Kepek. Bya
yuiin BYY Kayincizaix Kenecinig 1991 sxpiarsr 9 miapeseri 684 pesoaronusicsina cait, «BiriMrepmiaix
MuccHs Ke3iHAe 6eAriai 6ip eA o3iHiH aTbIHAH ic-OpeKeT XKacarbIChl KeACe, OiTIMrepIIiAik KOHTHHIEHTTIH,
canbl 900 ackepu KpI3MeTKepAeH a3 boamaysl kepek>. Kasipri Tagaa KaszaxcranHsig 6itiMreprmiaik KOH-
THHreHTiHIH caHbl 420 apam. CoraH 6afAaHBICTHI 613 KeAeci o3repicTep YCHIHAMBI3,

— GiTiMrepuriAik KOHTHHIeHHTIH caHbH 900 dCKepH KbI3MeTKepre AeMiH YAFalTy;

- 6iTiMrepmiAiK KOHTUHI€HHTIH KOAAQHY aAQHbIH HAKTHI OeATiAell, peraaMeHTTey.

BitiMrepmiaik MECCHsIAapFa AQNBIHAQATHIH apHaiibl oprasbiK (KAZCENT)

Kasakcran Pecry6ankacer Koprarnbic MUHHCTIpAITiHIH OChIHAQ GiTiMrepImiAik MUCCHSIAApFa AQfi-
BIHAQUTBIH apHaiibl opTaAblK 6ap. Kasaxcran Pecrry6aukacst Kopransic MuHuCTpAIriHig BitiMrepmmiaik
onepaumsaap opraasrsl (KAZCENT) Kasakcran Pecrry6ankacer Koprassic MEHHCTpAIrinie peciry-
OAMKAABIK MEMAEKETTIK KOCHIMIIA OiaiM 6epy MexeMeci GOABII TaObIAAABL, OHBIH HETi3ri MaKCaThI ICKEpPU
KBIBMETKEPAEPAL TIAAEPAL OKBITY JKOHE OKDITY, IIOAULISI MEH a3aMATTHIK IIEPCOHAA biTiMreprmiaik omepa-
LMsAAPFA KATBICY YIIiH. [6] ByA OpTaAbIKTbIH 6acThI MiHACTTEp], TIAAEPAL OKBITY SKOHE JCKEPH, TIOAMILIS
JK9HE a3aMaTTHIK KbI3MeTKEPAEPAL OiTIMrepIIiAiK OIepanisiAapAbI AANBIHAAY JKOHE JKYPrisy HerizpepiHe,
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XaABIKAPAABIK, T'YMAaHHUTAPABIK, KYKbIK HerizpepiHe, OiTiMrepiriaik KbI3MeTiHiH HOPMATUBTIK KYKBIKTBIK Oa-
3aChIHBIH epeskeAepiHe OKBITY OOMBIHIIA KOCBIMINA 6iaiM Oepy GarsapAaMaAapbIH icke achIpy. XaAbIKapa-
ABIK, 6iTiMI‘epH.IiAiK OKY OpPTaAbIKTaphl KaybIMAACTBIFBIHBIH (IAPTC JKOHE CEPIKTECTIK OKy >XoHe 6iaim
0epy OpTaABIKTapBI KaybIMAACTHIFbIHBIH Mylieci. OCBIHAQN OPTAABIKTAPADIH KOII OOAYBIHBIH apKaChIHAA
6i3aiH 6iTiMrepmiAiK KOHTHHTeHHTIH biriMiMeH eMipre AereH KO3Kapachl KeHeMeAl.

CousiMeH 6ipre 6i3AiH YCBIHBICTBI iCKe aChIPY SKOCIIAPAAHBII OTHIP, cebebi Kopraubic MUHUCTpAIriHIH
(KM) Birimrepmiaix onepanusaap opraasirsi KAZCENT 6iTiMrepmiaik KymTepiHis KasakCTaHABIK
9CKepH KbI3METIIIACPiH AQSPAAYABI ASIKTaADL, ATl Xabapaaiiabt inbusiness.kz. [7] JKaxpia apapa 6irivrep-
IIAIK KYIITEPAIH YATTHIK KOHTHHIEHTIiHIH 6iAiMi MEH AQFABICHIHBIH A€HTeii KOTepiAeTiH 60aapbl. BYY
capanuibiaapsl 6arasapbl. EAiMisaiy OipHelne 0OABICHIHAAFBL acKepH GoAIMAepAeH kibepiaren Kasakcran
apMrIchIHBIH 150-AeH acTaMm ackepu KpIaMeTKepi biTiMrepiriaik ormepariisiaap OpTaABIFBIHAQ AATHI aiiFa
CO3DbIAFAH TAaKTUKAABIK XKOHE apHAMbI AAMBIHABIKTBIH KYIIEHTIAT€H KyPChIH asKTaABL

Conpait-aK «BirimMrepmiaik kpamer Typassi» Kasakcran Pecrry6auxachmbiy 3anpiaa (6yaan api —
3aH) e3repicTep MeH TOABIKTBIPYAQp €HIi3y TyPaAbl MbIHAARM YChIHBICTAP 6ap: 8]

1. 3anubIH 11-620bIHBIH S-TapMaFbIHBIH lgTapMaKmacmHa CalIKeC a3aMATTHIK [IEPCOHAAABIH OiTiMrep-
miAix onepanusira karsicys! yuid Kasakcras Pecriy6ankacer Kopraubic MusucTpAiriMeH sxore Kasakcran
Pecrry6anxacst Kopransic MUHHCTpAIriMeH KeaiciM GOFBIHIIA CHIPTKBL CAsICAT CAAACBIHAAFBI YOKIAETTI
OpraH XJHe ©3Te A€ MYAAEAL OPTAABIK MEMAEKETTIK OPTaHAAP CHIPTKDBI CasCaTThIH, OPBIHABIABIFBIH JKOHE
ayMarblHAA GiTiMrepuIiAik omeparys >XyprisiAeTiH XaAbIKapaAbIK YHbIMAADMeH joHe (Hemece) apinTec
MeMAeKeTTepMeH KeAiciMAL Kapay HaTikeAepi 6oripiHimma Kaszakcras Pecrrybankacoisbiy YkiMeTiHe KaThI-
CY TYpPaABI YCBIHBIC €HTi3eAl. OiTIMrepImiAik omepanisICbIHAAFbI A3aMATTHIK [IEPCOHAAABIH,

biriMrepuriaik KbI3MeTKepPAEPAIH 9A€YMETTIK, KYKBIKTBIK >KAFAAMBIH JKaKCApPTYFa 6afb1TTa_AraH(?)
YCBIHBICTAp

CoubimMeH KaTap, 3aHHbIH 1-626bIHBIH 2) TApMAKIIACHIHAR KAMTBIAFAH «CEPIKTEC MEMAEKETTEp> YFbI-
MBIHBIH aHbIKTaMachIHa corikec 6yaap Kasaxcran Pecrybankacsiven Oipre 6iTiMrepimiaik omepanusra Ka-
THICATBIH MeMAeKeTTep HOABIT TaObAaABL OChIAQIIIA, A3aMATTHIK IEPCOHAAABIH, OiTIMrepIIiAiK Omepary-
SIFA KATBICYBI TYPAADI HIEIIIM Ka6bmAay YLIiH CHIPTKBI CasICaT CAAACBIHAAFBI YOKIACTTi OpraH 3 IeNlMAEpiH
KabbIAAQY Ke3iHAe Tek OiTiMrepiiAik ic-opexeTi OoMbIHIIA 6ITIMIEpIIIAIK ic-opeKeTTer] cepikTec MEMAEKET-
TepPMEH KeAiCy KaKeTTiAIriMeH IeKTeAel. ayMarblHAQ GITIMIepIIiAIK OIIePaLsCHI XY Pri3iAyAe. A3aMaTThIK
[epPCOHAAADI XKiOepYAIH OyA TOpTiOi IcKepH KbI3METKepAEPAI JKibepy TypaAb! melnimM KabbIAAdy TOpTiOiHeH
epeKIIeAeHeAl, OFaH CIfiKeC CepikTeCc MeMAeKeTTepPMEH ©3apa iC-KUMbIA «ayMarbIHAA OiTiMrepuIiAik orre-
PALIKACHI XY PTi3iAill )XaTKaH>» TapMaFbIHCHI3 KAMTAaMacChI3 €TiACAL Ocbl colikecci3AIKTI KO0 YIIiH 3aHHBIH
11-6a6m51 S-TapMarbIHbIH 1) TapMaKLIAChIH MBIHAAQN PEAAKLHISIAQ OAsSHAQY YCHIHBIAAADL:

«1) Kasaxkcran Pecrry6anxacoiabiy Kopranbic MEHHCTpAIriMeH JHe 03Te Ae MYAACAI OPTAABIK MeM-
AEKETTIK OpraHAApPMeH KeAicy GOMBIHIIA CBIPTKbI CASICH MICEAEAEPAIH OPBIHABIABIFBIH Kapay HOTIDKEAEP]
JK9He XaABIKAPAABIK YIBIMAAPMEH jaHe (HeMmece) KeAiCiM 60itbIHIIa CHIPTKBI CasICAT CAAACBIHAAFBI YIKiAeT-
Ti opran; ) «apinTec>» Memaekertep Kasakcran Pecrry6ankachisbiy YKiMeTiHe a3aMaTThIK IePCOHAAABIH
OiTiMrepImiAik ormepansIChbIHa KATBICY TYPAABI YChIHBIC €HTIi3eAL; >

2. «KyxpikroIx akrisep Typassi» [9] Kasakcran Pecry6ankact 3anbHbis 24-6a6b1HbIH 3-TapMarbiHa
CoMKeC HOPMAaTHUBTIK KYKBIKTBIK aKTiHiH KYPBIABIMABIK 9A€MEHTiHAE 6GeATriAeHTeH 3aHABIABIK COA HOpMa-
THBTIK KYKBIKTBIK aKTiHiH 6acka KYPBIABIMABIK 9A€MEHTTepiHAe KalTaAaH aUThIAMAHABL bya perre 3an-
HbIH 10-620bIHBIH 2-TapMarbiHAQ SKOHe 3aHHbIH 11-6a0BbIHBIH 2-TapMaFbIHbIH 1) TapMAaKIIaChIHAQ 3aHHBIH
ASA COA HOPMACBIHBIH KaiiTaAaHysl 6ap: — «2. Ocbl carapars! yakiaerTTi opras; CBIPTKBI casicaT MUHU-
crpairi Kasakcran Pecrry6ankacsiusiy Ipesupenti men Kasakcran Pecrry6ankachIHbIH YKiMeTiHe YATTHIK,
KOHTHHTEHTTIH 6iTiMI'epIJ.IiAiK omepanusra KaTbICYbIHbIH CBIPTKbI CasiCH OPBIHABIABIFBI TYPaAbl YCHIHBIC
eHriseAl, Keaicco3aep Kyprizeal, 6iTiMrepiuiaik Maceaeaepi GOFBIHINA XAABIKAPAABIK YHBIMAAPMEH SKOHE
apinTec MeMAeKeTTePMEH 03apa iC-KUMbIA YIBIMAACTBIPAABL.

MBpicaasl, CBIPTKBI CasicaT CaAaChIHAAFBI yokiaeTTi oprad Kasakcran Pecrybankaceianiy ITpesuaenTi-
He >xoHe Kasakcran Pecrry6ankacsinbiy YKiMeTiHe aCKepu KbI3MeTIIiAepAiH biTiMrepmiaik ormeparusra
KATBICYBIHBIH, CBIPTKDBI CasICH OPBIHABIABIFBI TYPaAbl YCBIHBIC €HTi3eAl, KeAicco3paep XKYpTideal; 61TiMrep-
ITAIK KbI3MeT MoceAeAepi GOFBIHINA XAABIKAPAABIK, YHBIMAAPMEH JKOHE JpilTeC MeMAeKeTTepMeH o3apa
iC-KUMBIA YHBIMAAQCTBIPAADI;.
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Bya xarpaiiaarpl albIpMAIIBIABIK, OCBI €Ki KYKbIK HOPMAaAapbIHAQ

«YATTBIK KOHTHHTEHT> JK9HE «dCKepH KbI3MeTKepAep> TYpaAbl aiTbiAFaH. COHBIMEH KaTap, «YAT-
THIK, KOHTUHI€HT> TYCIHIriHIH aHBIKTaMachl GOMBIHINA OA <ICKEPH IEPCOHAA>» JKIHE «a3aMaTThIK Iep-
COHAA>» YFBIMAQPBIH AQ KAMTHUADI, ColiKeciHIIe, 6i3 6ip 3aH ycTeMAIri Typaasl afiTsin oTsipMbI3. OpaH api,
JKOFapBIAA Al TKAHBIMbI3AAM, 3aHHbIH COA 11-6a0BIHAA CBIPTKDI CAsICAT CAAACBIHAAFBI YOKIATTI OpPraHHBIH,
6iTiMrepmiAiI< OIlepalysAra KaThICY YIIiH a3aMaTThIK IIEPCOHAAABI >I<i6epy KY3bIpeTiHe KaThICTBI 3aHABIABIK
OearirenreH. SIrHu, 3aHAQ a3aMATTHIK JKOHE dCKEPU KbI3METIIIAepre KaTbICTHL boAaek HOpMa Oap. AeMek,
KapaCTBIPBIAATBIH KYPBIABIMABIK, 9AeMeHTTep «KyKbIKTBIK akTiAep TypaAbl» 3aHHBIH TaAANTapbIHA COH-
KecC KeATipiAyi Tuic.

Ocsiaaiima, 3anubiH 11-6a6b1 2-TapMarbHbH 1) TApMaKIIACHIH MBIHAAAM PEAAKIIHSIAA GASHAAY YCbI-
HBIAQABI:

«1) CBIPTKBI CasiCaT CaAaChIHAAFBI yoKkiaerTi opran Kasakcran Pecrrybaukaceinbiy IpesuaenTine
sxoHe Kasakcran Pecrrybankachiapiy YkiMeTiHe aCKepU KbI3METLIIACPALH OiTiMrepmiAik omepansira Ka-
TBICYBIHBIH, CHIPTKBI CASICH OPbIHABIABIFBI TYPAAbI YChIHBIC €HTi3eAl; > OChI MEMAEKETTIK OPTaHHbIH 3aHHbIH,
AAABIHFBI 0a0BIHAQ AFIKBIHAAAFAH OiTiMrepiiAik MaceAseAepi GOMBIHINA KeAicCO3AEp JKYPrisy skoHe backa
YHbIMAQPMEH ©3apa iC-KMMBIA XKacay KY3bIpeTi.

2017 >KbIAFBI DCKEPH AOKTPHHAHBIH KabbiapaHysiMeH Kasaxcran Pecrrybamkacst 6efibiT MemMaekeT
casicaThIH JKaAracThIpyAd. COHbIMEH, «OCKEPU-CAsICH CAAAAAFBI KbI3MeT OarbiTTapsi» 3.2.1 GeaiMiHpe
ObiAait AeainreH: «...Kasakcran PecrrybAuKachIHBIH 9CKepH CasICaThl XaABIKAPAABIK KaTHIHACTAP XKyHeCiH
KypyFa OGarbITTAAFaH, OHAQ SCKEPHU KYIITEPAIH MaHBI3bI 30p. MeMAeKeTTep, XaABIKTAp, JACYMETTIK TOII-
Tap apachIHAAFbI AAYABI KaHIIBIABIKTAPAbI IIENTY CasCH-AUIAOMATHSIABIK, 9KOHOMHUKAABIK, aKIapaTThIK,
KYKDBIKTBIK JK9HE 0ACKa Ad 9CKEPU eMEC KYPAAAAPABI KOAAAHY aPKbIABI JKY3€re aCBIPBIAAABL...>.

Ocsl poxTpuHara catikec, Kasakcran PecrrybarkachiHpiy OiTiMrepImiaik MoceseAepi OOMbIHIIA dCKe-
PH-CasACH XoHE dCKEPHU-CTPATETUAADBIK, CAAAAATDI KbIBMETIHIH Herisri 6anITTaPI)I BYY, xayincisaix keneci
BIHTBIMAKTACTBIK YIBIMBI IIeHOEPIHAE XaABIKAPAADIK KAYIIICI3AIK CAAACBIHAAFBI ©3aPa iC-KUMBIAABI KYLIEH-
Ty GOABII TaOBIAAABL OHBIH iIIiHAe GiTIMIepIIiAiK ic-Imapasapra KaTbICy, COHAQM-AK OiTIMrepImiAik skoHe
TYMaHHTApPABIK OIleparnusiaapra Karsicy, Kasakcran PecryOAukachl paTHQHKAIfMSAQFaH XaABIKAPAABIK,
IapTTapra cofiKec 0acKa Aa MIHAETTEp MeH ic-IapaAapAbI OPbIHAAY.

2017 >XBIAFBI OCKepU AOKTPHHAAA [10] Kazaxcran PecrryOAMKaCBHIHBIH XaABIKAPAABIK, KAYilCi3AIKTI
KaMTaMachl3 eTyre KaTbICYbIH KeHeliTyre 6eariai 6ip MoH Oepiaren. Ocpiaaitura, Kazaxcran Pecriybanka-
CBIHBIH OITIMIepIIiAiK KbI3MeTKe KaTBICYBIH KEHeNTYAIH HeTisri Imapasaphl:

1) MeMaeKeTTiH 6iTiMrepimiaik 6eAimMmeAepiiy aaeyeTi MeH MyMKIHAIKTEpiH apTTHIPY, TEXHUKAABIK,
>KOHE MaMAAAAHY YHAECIMAIAITiH KAMTaMachI3 Ty YIIiH OAQPABI XaABIKAPAABIK, SK9He ©HIPAIK YHBIMAAPABIH
CTaHAAPTTapbIHA COMKEC KeATipy;

2) xeke 9CKepH JKoHe Ky3eT KOMIIAaHUSIAAPBIHBIH KBI3METIH PeTTey, MOHUTOPHHTIAEY XKoHe HaKbIAay
MaceAeAepi 601bIHITA XaABIKaPAABIK HOPMATHUBTIK KYKBIKTBIK aKTiA€PAl a3ipaey 6orbiama BYY meHGepiH—
Aeri YKiMeTapaAbIK KYMBIC TOOBIHBIH XXYMBICBIHA KaThICY;

3) Kazaxcran Pecny6AnKacme1H ayMarbIHAQ ©HIpAIK 6iTiMI‘€pH.IiAiK OPTAABIFBIH AAMBITY;

4) IItab odruiepaepit OKbITY JkoHe osapabl BYY MuccrsaapbHa 9CKepH GakbIAQyIIBIAAD PeTiHAe
Kibepy;

5) BYY Kayincispix Kenecinig xapapbiabig Herisinpe BYY MuccusaapblHAQ MiHAETTEPAI OPBIHAQY
yuiH 6iTiMrepuriaik 6eAimMimesepin xibepy.

6) Bipixken ¥arTap ¥ilbIMbl GiTiMrepIIiAik MUCCHSAAFBI KYPIeH KOHTHHIEHTKE >KAAAKBl TOACHAL
Bipax BYY »xanaxpasr Kaszakcran Pecrrybanxacsiasiy Kapsxsl MunucTipairine sxi6epeai. Kapixsr Mumu-
CTipAiri 6¥A JKAAAKBIHBI 9CKEPH KbI3METKEpre >1<i6epreHAe 6eArireHTeH COMMaAaH MEAULIMHAABIK CAaKTaH-
ABIPY, TaObIC CAABIKTAPBI YCTaAAABL AA «DCKePH KbI3MET JKoHe dCKEPH KbI3MeTIIIAEPAIH MapTebeci Typa-
ABI» 3aHBIHA CYHEHCEK dCKEPH KbI3METKEPAEH OYA CAABIK TYPAEPI YCTaABIHOAY KepeK.

KopbIThIHABI
bBipikxen ¥aTTap YHbIMBI asICHIHAAFDI 6iTiMrepmiAi1< MHCcHsIAapbIHA KaTbicy Kasakcran Pecny6AHKa-
CBIHBIH CHIPTKBI CasICAaThIHBIH KYPaMAAC 6eairine alfHaAAbL Bya ManbI3ABI ic-TIapa eapiq 6enbiTmiAik e
KAyiICi3AIKTI caKTay >KOHIHAETI skahaHABIK KyII-Xirepre 6eaceHAL KAThICyFa GetiHAiAiTiH KopceTeAl.
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KazaxcTa"pbIk, 61TiMrepmiAiK koHTHHTeHTiHiH AuBaHHaH OHTycTik CypaHFa AeiliHTi opTYpAi ait-
MaKTapFa KaTBICYBI €AAIH XaABIKAPAABIK KAYiICi3AIK YIIIH JKayarKepUIiAiKTi 6eaicin KaHa KoiMai, KYp-
AeAl Teocasicu MaceAeAepAl Ienryre OeACeHAI KaTbICYFa AQUIBIH eKeHAIriH kopceTeai. Bya muccmsiaap Ka-
3aKCTaH PecnyGAnKacmem XaABIKAPAADBIK 6epeai MeH Oepeain KOTepin KaHa KOMMalAbI, COHbIMEH KaTap
Ka3aKCTaHABIK JCKEpPH KbI3MeTIIiAepre Kociby KY3BIPETTIAIriH apTThIpa OTBIPBIN, KYHABI TOKIpHOeAik
TaKipHbe KUHAKTayFa Oipereil MyMKiHAIK Oepeal. Ocpiaarima, KasakcraHHBIH OiTiMrepImiAik MUCCHsIAR-
PBIHA KaTBICYbI 5KahaHABIK TYPAKTBIABIK ITeH KayilcisAikTi KaMTaMachI3 eTyaeri, coHpai-ak KasakcTaHHBIH
aAeMAIK apeHAAAFBI OHABL HIMUAXKIH KAABIITACTHIPYAQFBI €A CTPATETHSICHIHBIH MAHBI3ABL 9AEMEHT] OOABIIT
TaObIAAABL

A.T. Kalila, «lieutenant of the Armed Forces of the Republic of Kazakhstan>» Lawyer of the
«Legal Department of the Defense Ministry>» (Astana, Republic of Kazakhstan): Legal Aspects of
the Deployment of the National Contingent of the Armed Forces of the Republic of Kazakhstan in
UN Peacekeeping Missions.

The relevance: Participation of the Armed Forces of the Republic of Kazakhstan in United Nations
peacekeeping missions is an important component of the country’s foreign policy aimed at maintaining
peace and security and protecting national interests. This service is of great importance in terms of fulfill-
ing international obligations, strengthening the country’s military-political positions and overall reputa-
tion in the global arena. In order to improve the legal status, social and legal situation of our contingent
in the course of providing peacekeeping services, this article discusses the proposal to make changes to
some articles of normative legal acts regulating peacekeeping activities of the Republic of Kazakhstan.

The subject of research is the participation of the Armed Forces of the Republic of Kazakhstan in
peacekeeping activities.

The purpose of the study is to identify legal controversial issues and propose ways to improve them
based on the study of the peacekeeping activities of the United Nations and the experience of using the
Armed Forces of the Republic of Kazakhstan in peacekeeping activities.

Key words: Armed Forces of the Republic of Kazakhstan, peacekeeping missions, United Nations, legal
aspects of the use of peacekeeping contingent, UN Security Council.

A.T. Kaaumaa, Aeittenant Boopyskennapix Cua Peciry6anku Kasaxcran «ropucr FOpuangecko-
ro aemapramenTa Munucrepcra o6oponnr Pecriy6ankn Kasaxcran» (Acrana, Pecmy6anka Ka-
3axcran): [IpaBoBble acmeKThI MPUMEHEHHs HAMOHAABHOTO KOHTHHreHTa Boopyskennprx Cua
Pecny6anxn Kaszaxcran B MuporBopueckux muccusix OOH.

AxryaapHocTs: Yayactue Boopysxennsix Cua Pecrrybanku KazaxcraH B MEPOTBOPYECKHMX MHECCHSIX
Opraunusannu O6bepuHeHHbIx Hanuil sIBASIETCST BaXKHON COCTAaBASIOLIEl BHEIIHEN IIOAUTHKY CTPaHBI,
HAIIpaBACHHON Ha IIOAAEP)KAHHE MUpPA M 0e30MIaCHOCTH, 3aIUTY HALMOHAABHBIX MHTEpPecoB. AaHHAasI
CAy>x0a MMeeT GOABIIOe 3HAYEHNE C TOYKH 3PEHIUS BBIIIOAHEHIS MEXXAYHAPOAHBIX 005I3aTeAbCTB, YKpeIiAe-
HUSI BOHHO-IIOAMTHYECKHX ITO3HUIUI CTPAHBI U 00Iero aBTOpUTeTa Ha MUPOBOH apeHe. B measx yayumre-
HISL IPAaBOBOT'O CTATYCa, COIIMAABHOTO U IIPABOBOTO IIOAOXKEHHSI HAIllero KOHTUHI€HTA B XOAE OKa3aHMs
MUPOTBOPYECKHX YCAYT B AQHHOII CTaThe PACCMATPHBAETCSI IPEAAOSKEHHEe O BHECEHHU U3MeHEeHU B He-
KOTOpBIe CTATbH HOPMATHUBHBIX IIPABOBBIX AKTOB, PETAAMEHTUPYIOIIIX MUPOTBOPIECKYIO AESITEABHOCTD
Pecrry6anku Kazaxcran.

IIpeaMeTOM HcCAeAOBaHUS siBAsieTCs yuacTre Boopyskennsix Cua Pecrry6anku Kasaxcran B Mupo-
TBOPYECKOM ACSITEABHOCTH.

ITeAbro MCCAGAOBAHUS SBASIETCS BBIBACHHE ITPABOBBIX CIIOPHBIX BOIIPOCOB U IPEAAOKEHHE ITyTeH
UX COBEPILIEHCTBOBAHISI HA OCHOBE U3YYeHUsI MUPOTBOpUeCcKoi AesteabHoCTH Opranusanuun O6bepn-
HeHHbIx Hanuit i onbiTa rcrioas3oBanust Boopyskenusix Cra Pecry6anku Kasaxcran B MEpOTBOpUeCKO
AESITEABHOCTH.

Karouesvie crosa: Boopysmcennvie Cuavt Pecnybauxu Kazaxcmar, mupomesopueckue muccuu, Opeanusayus
Obwedunennvix Hayutl, npasosvle acnekmpl UCnoAb308anus Mupomsopyeckozo konmurzenma, Cosem Beso-
nactocmu OOH.
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Kanuna A.T. BYY 6iTimrepLuinik muccuanapbiiaa KazakctaH Pecny6nukachl Kapynbl KywTep...
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HOBBIE KHUTU

Artificial Intelligence: Legal Issues, Policy, and Practical Strategies
ARTIFICIAL by Cynthia H. Cwik (Editor), Christopher A. Suarez (Editor), Lucy L.
INTELLIGENCE Thomson (Editor). Publisher American Bar. 2024 - 358 pages.

s ISBN-13 978-1639054930

An essential and practical guide to navigate the rapidly evolving laws
and policies of Artificial Intelligence.

Artificial Intelligence (Al) is transforming our world at a breakneck
pace, including the practice of law. The recent rapid development of
generative Al, which produces new outputs based on the data it has been
trained on and prompts from users, has been heralded as a revolutionary
intellectual and technological development. Al has the potential to
improve many aspects of the practice of law, including increasing the speed at which many tasks can be
done, boosting productivity, and reducing the amount of time spent on routine tasks. In addition, Al can
help to solve one of the most pressing problems facing our legal system - the large number of people
who are not able to afford a lawyer and must try to navigate the legal system on their own.

There also are significant challenges with the use of Al in the legal profession, including Al's yet
undetermined accuracy in drafting legal documents; its potential to undermine confidentiality, privacy
and security; the capacity to introduce and perpetuate bias; and its impact on the structure of law firms.
Additional concerns include the impact of Al on intellectual property rights; how law schools can best
prepare students for this new Al-enabled future; and whether advances in Al will meaningfully reduce
the number of attorneys that are needed to serve their clients. Governments and private organizations
are grappling with how to develop laws, regulations and rules that will govern the use and functionality
of Al systems.

In order to address these issues, this book contains reflections and chapters by a group of more
than 40 preeminent Al and legal experts from in-house legal departments; private practice; non-profits;
academia; government, and the judiciary. The book covers a wide range of important topics concerning
Al and the law and provides practical advice to attorneys on how to navigate these complex and rapidly
evolving issues.

Oyt
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JloTtoB H.J1. CBo60aa 06begmHenna B KasaxcTaHe: ecTb N1 Hagexja Ha cOnmKeHue...

DOI: 10.51634/2307-5201_2024 4 43
YAK 349.2
I'PHTMU 10.63.31

CBObOJA ObbEAWHEHUA B KA3AXCTAHE:
ECTb JINW HAQEXXIA HA CBAIVDKEHUE
C MEXXAYHAPOAHbIMU TPY10BbIMW CTAHAAPTAMMW?

B nacrosimee Bpemst KazaxcTaH OTHOCHTCS K OAHOM 13 HanboAee Kpu-
THKYeMbIX B MUP€ CTPAaH C TOYKH 3PEHUS COOAIOACHUS MEKAYHAPOAHBIX
TPYAOBBIX CTAHAAPTOB B cdepe CBOOOABI 00beANHEHNS, TPaBa HA BEACHHE
KOAAEKTHBHBIX IIEPErOBOPOB, Pa3pelIeH s KOAAEKTUBHbBIX TPYAOBBIX CIIO-
POB 1 IIpaBa Ha 326aCTOBKY. DTO HAHOCHUT CYIIeCTBEHHBIH yIepO MexAY-
HApOAHOMY IIPeCTIDKY FOCYAAPCTBA.

OaHako ropasao 6oaee BaKHO To, uTo Tpyasmuecst Kazaxcrana pax-
THYeCKU He MOTYT 3aKOHHBIM 00pa3oM 3¢ PeKTUBHO pa3peliaTb CBOM KOH-
QAMKTHI ¢ pabOTOAATEASIMH, YTO IIPUBOAUT K YXYALIEHHIO MX IOAOKEHMS,
HAKOIIACHUIO KOHPAMKTHOTO ITOTEHIIMAAA B 00LIeCTBe, OAUTH3ALUU CO-
[IUAABHO-TPYAOBBIX KOHPAUKTOB M POCTY COLIMAABHO HECTAOMABHOCTHL

B craTbe paccMaTpUBAIOTCS KOHKPETHbIE HECOOTBETCTBISI HOPM HAIU-
OHAABHOTO 3aKOHOAATeAbcTBa Pecrrybaniu Kazaxcran Tpe6oBaHMIM Mex-
H.A. AIOTOB, AYHAPOAHDIX TPYAOBBIX CTAHAAPTOB B Cpepe CBOOOABI OOBEAMHEHHS, bop-
MYAHUPYIOTCSI BIBOABI O IIPHYKMHAX CYIIECTBYIOIIETO IOAOXKEHHSI BeIer.

ITpuBopurcs: mupopmarust o pabore HaydHOH IIKOABI TPyAOBO-
ro mpasa Yuusepcutera nmenu M.C. Hapuk6aesa, Maqsut Narikbayev
Institute for Networking and Development (MIND) B coTpyatudecTse
¢ MexayHapoaHO# opranusanuei Tpyaa u IlpoexrabiM oprcom Cenata
PK 110 BbIpaboTKe IPEAAOXKEHHI O AOPAOOTKe Ka3aXCTAHCKOTO 3aKOHO-
AATEABCTBA C IIeAbIO MUHHMU3AI[MU HECOOTBETCTBUI HOPM KOAAEKTUBHOTO TPyAOBoOro mpasa Kasaxcrana
Tpe6OBAHISIM MEXXAYHAPOAHBIX TPYAOBBIX CTAHAAPTOB.

CAeAaH IIPOTHO3 B OTHOIIEHHH IIePCIIEKTUB PeAAN3alii CGOPMYAUPOBAHHBIX IIPEAAOKEHHUIT C yUe-
TOM TeKyIIeil IOAUTUKO-TIPABOBOM CUTYAIUH B CTPaHe.

Karouesvie crosa: korrekmusHble nepezosopui; c860600a 00vedunenus; KoAAEKMusHble mpydosbie COpbL;
mexcdynapodmvie mpydossie cmandapmut; mpydosoe npaso Kazaxcmanua.

“

AJ0.H., Ipodeccop,

Hayunast mkoAa TpyAOBOTO IpaBsa
Magsut Narikbayev University

(r. Acrana, Pecriy6anxa Kasaxcran)
e-mail: lyutov_nikita@kazguu.kz

BBeaenne

B nacrosimee Bpems B Pecrrybanke Kasaxcran poBoaSsITCs HoAUTHYIeCKIE peOPMBI, HAIIPABACHHBIE
Ha 00LIYI0 IIOAUTHYECKYI0 AeMOKparu3aruio. Kypc Ha «Hossrit Kazaxcran», IOMUMO Ipo4ero, BKAIOYa-
eT B cebsl pasBUTHE COLIAABHOTO AMAAOTA MEKAY TPYASIIHMUCS, PAOOTOAATEASIMU H FOCYAAPCTBOM.

MesxAy TeM, B TedeHHE ITOCACAHETO ACCATUACTHS CUTYaIHsl C IPaBaMy PAOOTHHUKOB B CTPaHe BBI3bI-
BaeT He TOABKO KPUTHKY 9KCIIepTHOTo coobmectsa [1, c. 116-118; 2, c. 12-15; 3, c. 771-779; 4, c. 160-
174], Ho 1 pesKyto peakyuio B MUpoBoM MacmTabe. Camoe KpynHOe IPOPCOI03HOE 06 bEANHEHNE B MUPE,
MesxayHapoaHas koudepepanus npopceorozos (MKII), ¢ 2018 mo 2020 rr. sauncassa Kasaxcran B ae-
CSITKY «HaUXYALIUX CTPAH AAS TPyasmuxcst> [S; 6]. Ao cux mop MKIT orrocut Kasaxcras k kareropun
CTpaH «0e3 rapaHTHil IPaB>, Xy>Ke KOTOPBIX CUTYAIUS TOABKO B HECOCTOSIBIIMXCSI FOCYAAPCTBAX MAU Ha
TePPUTOPHSX, TA€ IIPOBOAATCS BoeHHbIe AeficTBus [7]. Kpynneitmmit npogcoros CIIIA nmpussaa Ilpa-
BHTEABCTBO CBOEH CTpPaHBI IPUOCTAaHOBHUTD B oTHomeHuH Kasaxcrana npuMeHeHue [eHepaAbHOM cucTe-

© H.A. Awotos, 2024
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Mbl TOPTOBbIX IIpeepeHIHil B CBA3H C HAPYIIeHUsMH TIpaB npodcoro3os [8]. B 2019 r. Esponeiickuit
IapAAMeHT IIPUHAA CIIeIUAABHYIO Pe3oArormio o mpasax yeaoBeka B Kazaxcrane, ocHOBHOe BHUMaHUE B
KOTOPOI1 OBIAO COCPEAOTOUEHO Ha HAPYIIEHHSX IIPAB IIPOPCOIO30B U PEIPECCHIX B OTHOIEHHHU MPOPCO-
IO3HBIX aKTHBUCTOB [9]. Boicmmit KOHTpOABHBII opran MeskayHapoaHoit opranusatmu Tpyaa (MOT),
Komurer MexxAyHapOAHO# KOHPepeHIUH TPYAA ITO0 IPHIMEHEHHIO MEeKAYHAPOAHBIX TPYAOBBIX CTAaHAAP-
TOB, pacCMaTpUBaA Bompoc o HecobatopeHnn Kaszaxcranom Hopm MOT o cBo6oae 00beArHeHHS CpeArt
25 HanboAee Pe30HAHCHBIX HAPYLUICHHI MEXAYHAPOAHBIX TPYAOBBIX CTAHAAPTOB B Mupe B 2015, 2016,
2017,2019,2021 w2022 rr. [10{.

CroAb pesKasi peakijyusi MUPOBOTO COOOI[eCTBa CBsI3aHa C peGOPMAMU TPYAOBOTO K YIOAOBHOTO 3a-
KOHOAQTEABCTB, A TAKKe IPaKTHKU UX MPHMeHeHus, npousomeAmrMy B 201420185 rT. 1 paAHMKaAbHO
OrPaHUYUBIIMME CBOOOAY 0ODbeANHEHMST pAOOTHUKOB 1 MPOTHBOPEYAIMU 6a30BbIM MEKAYHAPOAHBIM
TPYAOBBIM CTAHAAPTaM B 9TOH cdepe.

Hacrosimas craTbst UMeeT 1]eAbl0 0003HAUYNTh, KAKOBBI EPCIIEKTHBbI AGMOKPATH3AIMH HOPM O CBO-
60oae o6beprHenns B KasaxcraHe B HBIHEIIHHX COIIMAABHO-IIOAUTHYECKHX YCAOBHUSIX.

1. Paspymenne cBo60ab1 06bepnnenns B 2014-201S rr.

B 2011 r. KasaxcTas ObIA IOTPSICEH COLMAABHBIME IIPOTECTAMU HePTSHUKOB B I. JKaHao3eHe, BBIAUB-
IIMMHCS B 0€CIIOPSIAKH, B XOA€ KOTOPBIX, ITO0 OQHUIJHAABHBIM AAHHBIM, IIOTH0AO He MeHee 16 1 mocTpapa-
A0 6oaee 100 gerosek [11]. Peaxnus BaacTeit Ha 3Tu cOOBITHS 612 OAHOCTOPOHHEI: BMECTO TOTIBITOK
IIPEOAOAETD IPUYKHBI IPOTECTOB, B YACTHOCTH HU3KME 3apabOTHbIE IIAATHI U COLJMAABHYIO HeCIIPABEAAU-
BOCTb, OBIAO PeIIeHO «3aKPYIUBATh TAfKI>».

B 2014 r. 651A IpHHAT HOBBI YToAOBHSBI Kopeke Pecrry6anku Kazaxcran [12]. ITo cpasHenwmio ¢ pa-
Hee AeHCTBYIOIMM KOAEKCOM HOBBIN ObIA AOTIOAHEH PellpecCUBHBIMU COCTABAMH IIpecTymAeHuil: «Ha-
pylleHne MOPSAKA OPTaHM3aLMK U IPOBeAeHHs MUPHBIX cobpanuit» (ct. 400 YK PK); «PykoBoacTBO
3aIpeleHHOMN 3a6aCTOBKO, BOCIPEISITCTBOBAHKE PAbOTe OPTraHM3AI[MH B BOEHHOE BPEMS HAU YCAOBHSIX
4pe3BbMaitHoro noaoxenus» (cr. 401 YK PK); «AefcTBHS, IPOBOLHUPYIOLIHE K IIPOAOAXKEHHIO y9acTHUs
B 326aCTOBKe, IPU3HAHHOMN CyAOM He3akoHHOM> (cT. 402 YK PK)»; «HesakoHHOE BMeIIaTeAbCTBO ae-
HOB O0LJeCTBEHHBIX 0ObEANHEHHUIT B ACSITEABHOCTb IOCYAAPCTBEHHDBIX OPraHOB>» (CT. 403 YK PK) ; «Co-
3AAHME, PYKOBOACTBO U YYACTHeE B AeSITEeABHOCTH HE3aKOHHbIX OOIIjeCTBEHHBIX 1 APYTHX 00beAVHEHHUI >
(cT. 404 YK PK); «OxasaHue COAHCTBIA TOAUTHYECKMM IAPTUAM U HPOPeCCHOHAABHBIM COK3aM HHO-
CTpaHHBIX TocyAapcTB>» (cT. 406 YK PK).

Ipaxtraecku opHOBpeMeHHO ¢ HOBbIM YK PK B nrore 2014 r. 651A mpunsT 1 HOBBI 3akoH Pecrry-
6ankn Kazaxcran «O npodeccuoHarbHBIX cor03ax>» [13], mpoTHBOpedamuil KAFOYEBbIM TOAOXKEHHSM
pyupamenTaabubix KoHBeHIMI MOT o cBo60ope o6 bepaunenust: Konsennuu 1948 1. o cBo6oae acconu-
anuil 1 3amure npasa Ha opranusanuio (N2 87) n Konsennun 1949 r. o npumeHeHNH NPUHIMIIOB IpaBa
Ha OPraHM3ALMIO ¥ Ha BeACHHe KOAAEKTUBHBIX 11eperoBopoB (N2 98). HoBbli 3aKOH yCTaHOBHA AeTaAbHBIE
TpebOBaHHUS B OTHOLIEHUH COAEPYKAHHS YCTABOB IIPO(COI030B U MX 0053aHHOCTEH, UTO IIPEACTABASIET CO-
0011 N30BITOYHOE BMEIIATEABCTBO B IIPaBa IIPEACTABUTEACH TPYASIIUXCS CO3AABATh OPraHHM3aIIH 110 CBO-
€My YCMOTPEHHIO, CAMOCTOSITEABHO OPTaHU30BbIBATH CBOIO AESITEABHOCTD U BHIPAOATHIBATh CBOU YCTABBI
(cr. 2 u 3 Konsermuu MOT Ne 87).

IToMHMO 3TOTO 3aKOH IIPEAYCMOTPEA IPe3BbIYAHO BRICOKHE TPeOOBAHIS B OTHOIIEHHN MUHHMAAD-
HOTO KOAMYeCTBa PO COI030B, HEOOXOAUMOTIO AASI PETHCTPALIUK 0ODEANHEHHS Ha PeCITyOANKAHCKOM 1
orpacaeBoM yposHe (1. 3 cr. 11 um. 2 cr. 13 3akona «O npodeccuoHaAbHBIX CO103aX> ), PAKTHYECKH
HCIIOAHHMbIE AASI EAMHCTBEHHOTO NMpodcoro3Horo obbrearHerus B Kazaxcrane — Qepepanun HesaBuCcH-
MbIx podcorosos Kasaxcrana (OIIPK), uTo mpeacTaBasieT cO601 3aKOHOAATEABHO HABSI3bIBAEMBIIL IIPO-
(COIO3HBIII MOHOIIOAU3M, IIPOTUBOPEYAIIHI IPHHIIUIIAM CBOOOABL 00BbeAnHeHNs B UX ToAkoBaHu Ko-
muTeToM 110 cBo60Ae 06bepntennst MOT [14]. Boaee TOro, B M3HAYaABHOI PEAAKLIMH 3TOT 3AKOH IIPSIMO
3aKpeyA BePTHKAABHYIO HHTETPAIIUIO BCeX IPOPCOI030B CTPAHLI B eAHHYI0 Ppepepanuio. CymecTBeHHbIe
FapaHTUH AAS TPOQCOIO3HBIX AKTHBHCTOB, HMEBIINECS B PaHee AeHCTBOBABIIEM 3aKOHE O IIPOPCOI03ax,
HeOOXOAVMBIE AASL 3ALIUTHL OT IIPECAEAOBAHUSI CO CTOPOHBI PAOOTOAATEACH, OBIAN PAKTIIECKH IOAHO-
CTbIO AMKBHAMPOBaHbI 3aKOHOM 2014 1.
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B caepyromrem 2015 1. 6bIA IPHHST ASACTBYIOIMIL B HacTOsimIee BpeMs TpyaoBoit kopeke Pecrrybanku
Kasaxcran (TK PK) [15]. Ocaabaennsie pepopmamu 2014 r. mpodcorosbr He CMOTAR 9 PEKTHBHO OT-
CTOSITH IIPaBa PAabOTHUKOB 1 COOCTBEHHbIe HHTEPeCH! pu paspaborke u npursruu TK PK. B pesyasrare
0aAaHC HHTEPeCOB PAOOTHHKOB U PAOOTOAATEACH OBIA PAAUKAABHO CMeLeH B II0AB3Y mocaepAHUX. Cpean
rocypapcrs perrosa TK PK MoxxHO HazBaTh HanboAee OrpaHIYHBAOIIIM [IPaBa PAOOTHUKOB, 3d HCKAIO-
JeHHeM I'PY3HHCKOTO KOAEKCA, IIPUHSATOTO ITOCAe TAK HA3bIBAEMOH «PEBOAIOIIMH PO3> K HEOAHOepaAb-
HbIX pepopm M. Caakamsuan.

Baxuefimum cAGACTBHEM PeAKITMOHHOH pedOpMBI TPYAOBOTO 3aKOHOAATEABCTBA CTAAd AMKBHAAIIHS
CYIIeCTBEHHOTO YHCAA IPOJCOI030B U IPSMbIe PENPeCCHU B OTHOIIEHHU IMPOQCOIO3HBIX aKTUBUCTOB.
Hanboaee peskyio MeXXAYHAPOAHYIO PEaKIHIO BBIZBAAM YTOAOBHBIE A€AQ H M30HEHMS IPOQCOIO3HBIX AK-
TUBHCTOB ¥ MHOTOYFCACHHbIE OTKa3bl B PETMCTPALIMK IPOPCOI3HBIX 00beAnHeHuit [ 16; 17; 18].

2. TpyaoBoii koaekc 2018 r.: orpaHudYeHHe npasa
Ha KOAAEKTHBHbIE IIEPEroBOPhI, COPHI H 3a6aCTOBKH

TToMuMO OCAQOAEHYSI HHAUBUAYAABHBIX TIPAB pa60THm<OB, HoBbi1 TK PK p0Bea A0 Aormyeckoro 3a-
BepIIeHHs «pedopMy>> KOAAEKTHBHOTO TPYAOBOTO IIPaBa — B JaCTH IPOLIEAYPhI BEACHHS KOAACKTHBHBIX
[IepPeTOBOPOB, PaspelleHns KOAAeKTHBHBIX TPYAOBbIX CIIOPOB, BKAIOYAsI IIPABO Ha 3a0aCTOBKY.

B OTHOmEHNH BeAeHHS KOAAEKTHBHBIX TeperoBopos (1. 4 cr. 156 TK PK), npuMupuTeAbHBIX IPO-
LeAYP AAS paspelleHHs] KOAAEKTUBHBIX TPYAOBbIX criopos (1. 1 cr. 156 TK PK), a Taxoke 06bsBAeHUSA
3abactosku (1. 2 cr. 171 TK PK) AeficTByeT cucTemMa IPHHYAMTEABHOTO MOHOTIOAM3MA — B CAyYae CyIIje-
CTBOBAHIISI HECKOABKHX IIPEACTABUTEAEN PAOOTHUKOB OHU OOSI3aHBI CO3AATD €AUHBII [IPEACTABUTEABHBII
oprat. [TockoABKY 3aKOHOAAQTEABCTBO He COAEPIKUT B ceOe KaKUX-AM00 peaAbHBIX FapPaHTUIT 0becIede s
He3aBHCUMOCTH IPEACTABUTEAEl PAOOTHHKOB OT pabOTOAATeAEH, HA TIPAKTHKE 3TO MOXKET IIPUBOAUTH K
TOMY, YTO COOTBETCTBYIOIIHE TIPOLIEAYPHI OYAYT 3a0A0KMPOBAHBI PAOOTOAATEAEM ITyTEM CO3AAHHS IIOA-
KOHTPOABHbIX €My MPOPCO030B, GOPMAABHO IIPEACTABASIONIMX OOABIINHCTBO PAOOTHHUKOB.

AAST KOAAEKTHBHBIX TPYAOBBIX CIIOPOB IIPEAYCMOTPEHA eAMHCTBEHHAsI 00sI3aTeAbHAs IPIMUPHUTEAD-
Has IIPOIleAypa X paspelleHHs — paspelleHre B IPUMUPUTEeAbHON KoMuccun. HecmoTps Ha To, uTO I
3 cr. 165 TK PK npepycMaTpuBaeT paccMOTpeHHe CIIOPa IPUMHPHUTEABHOM KOMUCCHEH B TeUeHHEe CeMHU
PabOovHX AHETl, B CAydae 3aTSITHBAHIS 9TOM IPOIIEAYPHI pab0TOAATEAEM HUKAKUX IIOCACACTBHI 3aKOH He
npepycMarpubaeT. FIHOTAQ Ha MpaKTHKe 3TO IPUBOAMT K TOMY, YTO CIIOP «3acTpeBaeT> Ha 3TOH CTapAuu
Ha MHOTHE MeCSI[bl, IPHYEM 3TO BPeMsI MOKeT OBITh HCIIOAB30BAHO PAOOTOAATEASIMU AAST OKA3AHHSI AAB-
ACHVIS U 3aIlyTHBAHHS IPEACTaBHTEACH paboTHIKOB [ 16].

AaAee KOAAGKTHBHBII TPYAOBOM CIIOP IIOAAEKHT PACCMOTPEHHUIO B TPYAOBOM apburpaxe. Teoperu-
IeCKH 9Ta IIPOLieAypa paspelIeH s CIOPa HOCHT AOOPOBOABHBII AASL CTOPOH XapaKTep, 38 HCKAIOIeHHEM
CAy4aeB, KOTAQ 320aCTOBKHU AAS OIIPEACAEHHBIX KATETOPHUI PAOOTHHUKOB HAU B OIIPEACACHHDBIX CUTYALISIX
3ampenjeHbl. AOOPOBOABHBIN XapaKTep TPYAOBOTO apOUTpaXka CBSI3AH C TeM, YTO BHIHOCS 00s3aTeAbHOE
AASL CTOPOH pellleHHe 10 KOAAEKTHBHOMY TPYAOBOMY CIIOPY, TPYAOBOM apOHUTpaXk €ro TeM CaMbIM 3aBep-
IIIAeT: IIOCAE BbIHECEHNS PELIeHNUS] TPYAOBBIM apOUTpaskeM IIPOBeAeH e 3a0aCTOBKY He OyAeT 3aKOHHBIM,
3a HCKAIOYEHHEM CAyYaeB HEHCIIOAHEHUSI PelleHIs TPYyAOBOTro apburpaxa paboropareaeM. B cBssu ¢
atuM KomureT o cBobope o6bepnnennst MOT HeoAHOKpPATHO yKasbIBaA, 4TO TPYAOBOI apOHTpaxk He
MOXKET ObITb IIPUHYAUTEABHDIM, 32 HCKAIOUEHHEM OrPaHHYEeHHs 3a0aCTOBOK B SKM3HEHHO BAYKHBIX CAYXK-
6ax, OT OCTAHOBKH KOTOPBIX 3aBHCHT XXH3Hb 1 3A0pOBbe Atopeit [ 14, map. 818]. Oanako B 1. 4 c1. 162 TK
PK npumupuTeAbHbIe IPOLeAYPBI OIMCBIBAIOTCA KAK IIOCACAOBATEABHOE PACCMOTPEHME CHAYaAa B IIPH-
MUPHTEABHOM KOMUCCHH,  3aTeM B TPYAOBOM apOUTpPasKe, a BIL 6 CT. 165 MMIIepaTUBHO yKa3bIBAETCS, UTO
B CAy4Yae HeAOCTIDKEHISI COTAQIIEHNS B IPUMHUPUTEABHOI KOMUCCHH CO3AA€TCSI TPYAOBOM apOUTpax. DTH
P OPMyAHPOBKH 3aCTaBASIOT He TOABKO CTOPOHBI, HO U CyABI [ 19; 20] paccMarpuBaTh TpyAOBO#t apOUTpax
KaK 0053aTEAbHYIO CTAAMIO Pa3pelIeHHUsI KOAAEKTUBHOTO TPYAOBOTO CIIOPa, YTO O3HAYaeT paKTHIeCKHUit
3ampeT Ha AaAbHeflIIee 00bsiBACHIE 3a0aCTOBKH.

Emre opHa mpobaema TPyAOBOTO apbUTpaska CBS3aHA C ero COCTaBOM. TPaAHIIMOHHO TPYAOBOIT ap-
OUTpaXK B CAMBIX PAa3HBIX CTPAHAX IPHHSITO PACCMATPUBATH KAaK OPTaH, COCTOSINNI U3 HEATPAABHBIX AUII,
TIOAB3YIOIUXCS AOBepreM obenx cTopoH cropa [21, p. 828-832]. Oanaxo B m. 2 cr. 166 TK PK yxa-
3BIBACTCS, YTO B €r0 COCTAB AOAKHBI BKAIOYATHCS TOCYAAPCTBEHHBIN MHCIIEKTOP TPYAQ, MPEACTABUTEAN
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TPYZI0BOE MPABO

TPeXCTOPOHHEH KOMMCCHH IO COJMAABHOMY IHAaPTHEPCTBY M PEryAMPOBAHMIO COITMAABHBIX M TPYAOBBIX
orHomeHu#t. To ecTb He CaMH CTOPOHbI OIIPEAEASIIOT COCTAB TPYAOBOTO ApOUTPasKa, BHIHOCSIIETO pellre-
HUe [0 CIIOPY MEeXAY HHMH, 2 UM IIPEAAATAIOTCS 00sI3aTeABHbIe YIACTHHKI AQHHOTO OPraHa, KOTOPBIM
CTOPOHBI BIIOAHE MOT'YT He AOBEpSITb.

B Tex HCKAIOUMTEABHBIX CAYYasIX, KOTAQ KOAAGKTHBHBIN TPYAOBOI CIIOP YAACTCS PAa3pelIUThb C IIOMO-
ITBI0 TPYAOBOTO apOUTPaxKa, a IPEACTABUTEAH PAOOTHHKOB IIOAYYAT PEllleHHe, IOAHOCTHIO HAM YACTHIHO
YAOBAETBOpSIIOILlee UX TPeOOBAHUSIM, OHH CTOAKHYTCSI C ADYTOil IIPOOAEMON — MCIIOAHEHHEM pelleH s
TpyaoBoro apburpaxa. Hecmorpst Ha To, uto B 11. 8 c1. 166 TK PK yKaseiBaeTcst, 4TO penieHne TpyAOBOTO
apbuTpaxka 0053aT€ABHO AASI HCIIOAHEHHS] CTOPOHAMH, HUKAKOI'O IOPUAMYECKOTO MEXAHH3Ma HCIIOAHe-
HHS1 9TOTO PellleHUs B 3aKOHOAATEAbCTBE He IIPeAyCMOTPEHO.

Boaee Toro, pasee B 11. 9 arort xxe crarbi TK PK copeprxutcst HopMa, KOTOPYIo HHAYe YeM abCypAHOIT
OXapaKTePU30BATh HEBO3MOXKHO: CAyyae HEUCIIOAHEHHUS PellleH s TPYAOBOTO apOUTPaKa B yCTAHOBACH-
HBII CPOK CTOPOHBI HMEIOT IIPABO OCYILIECTBHUTD paspelleHne Cropa B cyaebHoM mopsiake. Kem ponxen
ObITh ycTaHOBAEH cpok? Camumu cropoHamu cropa? B 3akone Her oTBeTa. B ueM cMbIca pasperneHus
criopa B apbUTpaKe, a IIOTOM, B CAyYae HEMCIIOAHEHHs ero pelleHus], PACCMOTPEHHS 3aHOBO, HO yKe B
cyae? Kpome rToro, ara Hopma mpsimo nportusopeunr 1. 1 cr. 164 TK PK, rae ykaspiBaeTcs, 4To Cyabl
MOTYT PACCMATPUBATh KOAAEKTHBHbIE CIIOPBI ITO BOIIPOCAM, HEypPeIryAUPOBAHHBIM B XOA€ ITPEABIAYLIUX
npoueayp. To ecrs 1. 9 cr. 166 TK PK npeanuceiaeT paccMaTpuBaTh KOAAEKTHBHbIE TPYAOBBIE CIIOPBI,
B OTHOLIEHHH KOTOPHIX He MCIIOAHSIIOTCS PellleHHs] TPYAOBOro apbutpaxa, a 1. 1 cr. 164 TK PK mpsmo
3ampeiraer 3T0. HeyAMBUTEABHO, 4TO B TeX PEAKHX CAyYasX, KOTAQ BO3HHKAET BOIPOC O TAKHX CIIOPAX,
CyABI He IIPHHMMAIOT K UX paccMOTpeHmo [22].

B TK PK He copepsKUTCS HOHATHI HU HHAMBUAYAABHOT'O, HU KOAAGKTHBHOTO TPYAOBOTO criopa. Bme-
crorux B 16 11. 1 c1. 1 TK PK coaepsxuTcs IOHATHE <IIPOCTO> TPYAOBOT'O CIIOPa, KOTOPOT'O COTAACHO
camomy TK PK B mpupoae He cymecTByeT, OCKOABKY KOAEKC IIPEAYCMAaTPUBAET IIOPSAAOK paspelleHHs
AM00 MHAMBUAYaAbHBIX (TA. 15), AM60 KOAAEKTHBHBIX (TA. 16) TPYAOBBIX CIIOPOB, @ HE TPYAOBBIX CIIOPOB
«B00bmEe>. DTO elje OAUH IpuMep KpaiiHe HU3KOTOo KadecTBa opupmdecko texuukn TK PK.

Hakoser, Boo61ie HETOHSTHO, OTKYAQ Y aBTOpOB TekcTa Aerictayromero TK PK BoszHHKAQ MBICAD O
BO3MOXXHOCTH PACCMOTPEHHUSI KOAAGKTUBHOT'O TPYAOBOTO CIIOpa B cyAe. Kak mpaBHAO, KOAAeKTHBHbIE TPY-
AOBBbI€ CIIOPBI — 9TO TaK HA3bIBaeMbIe CIIOPHI 00 HHTepecaxX HAU IKOHOMHUYECKHE CIIOPbI, KOTOPbIE OTAHMYA-
IOTCSI OT CIIOPOB O IpaBe MAU IOPHUAUYECKHX CIIOPOB TeM, YTO HH OAHA U3 CTOPOH He CYHTAeT, YTO ee OX-
paHsieMOe 3aKOHOM IpaBo HapyuieHo. Hamprimep, paboTHHKH TPebyIOT IIOBbIIIEH S 3aPAOOTHOM IAATBHI,
KOTOpAst MX KATETOPHYECKHU He YCTPAUBaeT, HO OHA BBIIIAAYMBAETCS PAOOTOAATEASM CBOBPEMEHHO, B ITOA-
HOM 00'beMe, 1 OHA He HIDKE MUHUMAABHOM 3apabOTHOM IAATHL AASI TAKOTO POAQ CIIOPOB U CYIECTBYIOT
IPHMUPHUTEABHBIE IIPOLIEAYPBI, A TAKKe 3a0aCTOBKA, KaK KpaiiHee CPEACTBO 3aKOHHOTO AABAEHHS padoT-
HHKOB Ha PaOOTOAATEAS B TeX CAYYasX, KOTAA IPUMUPHUTEABHbIE IIPOIIEAYPHI He IIPHBEAH K Pa3pelIeHUI0
pasHoraacuit. ITo cyTH, mpuMUpHTEAbHbIE IPOIIEAYPBI U 320aCTOBKH — 9TO IIPOAOAXKEHHE ITeperOBOPHOTO
Ipolecca B OTHOIIEHHHU COLMAABHO-9KOHOMIYECKUX HHTEPEeCOB TPYAAIIIXCA. B akoHOMUYecKuX criopax
CyAy 0011eit FOPUCAMKIJME BOOOIIIe HET MeCTa: eCAU UCTeL] He MOKeT 000CHOBATh HapyIIeHHe CBOEro IIpa-
Ba, TO y CyAa IIPOCTO HET IPeAMeTa AAS PACCMOTPEHHSL.

HaxkoHer, mpaBo Ha 3a0aCTOBKY — BaKHeFiIlIee IIPAaBO TPYASLIMXCS, 3aKpeIIAeHHOe KaK B IL 3 cT. 24
Koncruryrmu Pecrry6anxu Kasaxcran, rak n B 1. 1(d) ct. 8 Mesxaynapoatoro ITakra 06 9koHOMHYeCKHX,
COIIMAABHBIX M KYABTYPHBIX ITpaBax 1966 r., parudunuposannoro Kazaxcranowm, B HacTosmee BpeMs Ha
IpaKTHKe GaKTHIECKH HepeaAn3yeMo.

Coraacno 1. 1 cr. 171 TK PK, 3abacToBka MOXeT 6bITb 06bsiBACHA PAOOTHUKAMU TOABKO B TOM CAY-
4ae, €CAH <IIOCPEACTBOM IIPUMHIPHUTEABHBIX IIPOLIEAYP HE YAAAOCH AOOUTBCS paspeleHrst KOAAEKTHBHO-
rO TPYAOBOTO CIIOPa, d TAKKe B CAYYASIX YKAOHEHHUSI pAOOTOAATEAS] OT IIPHUMUPUTEABHDIX IIPOLIEAYP AHOO
HEBBIITOAHEHHUS COTAAIIEHHS, AOCTUTHYTOTO B XOA€ pas3pelleHHs KOAAeKTHBHOT'O TPYAOBOTO CIIOpa>. JTa
$OpMYAHPOBKA HCKAIOUAET 3aKOHHOE 00bsIBACHIE 320aCTOBKH, HAIPUMED, B CAydae HeHCIIOAHEHHS pabo-
TOAATEAEM PELIeHHUS TPYAOBOTO apOUTpParXKa, 0 KOTOPOM FOBOPHAOCD BBILIE.

ITockoabky 3abacroska paccmarpusaercs B TK PK rckAlounTeAbHO Kak criocob paspenre s KOAAEK-
THBHOTO TPYAOBOTO CIIOPa, K €e OOBSIBACHUIO IIPUMEHNMO U OTpaHUdYeHHe IIPEAMeTa TPYAOBOTO CIIOpa,
caepytomiee u3 ero onpepeaetus B it 16 1. 1 cr. 1 TK PK, To ectp npuMeHeHne TPyAOBOrO 3aKOHOAQ-
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TeabcTBa Pecrry6anku KasaxcraH, BBITOAHEHNS HAM H3MeHEHHUs yCAOBHIL COTALIEHHT, TPYAOBOTO 1 (MAH)
KOAAEKTHBHOT'O AOTOBOPOB, aKTOB Pab0TOAATEAS.

Takum 00pasoM, aBTOMATHIECKU HE3AKOHHBIMHU OYAYT CIMTATHCS 3a6ACTOBKYU O IPH3HAHUK IPOCO-
1030B B Ka4eCTBe CTOPOHBI KOAAEKTHUBHbIX IIEPETOBOPOB, YTO HEPEAKO OBIBAET IIPEeAMETOM KOH(AUKTA
MeXAy paboTHIKaMu 1 pabotopareaeM [23]. He 6yayT 3akoHHBIMY 1 AKOGbIe 3a6aCTOBKH 110 IIOBOAY ITAQ-
HUPYeMBIX AHCTBUI PabOTOAATEAS], HATIPHMEP, MACCOBOTO YBOABHEHHUS] paOOTHUKOB, AHOO IPU3HAHHS
KOMITAHHU B KaueCcTBe PabOTOAATEAS — IIOCACAHMI BUA CIIOPOB OTHOCHTCS K HaHOOAee Pe30HAHCHBIM
TPYAOBBIM KOHPAUKTAM, TporcxoasmuM B KasaxcraHe Ha MOMEHT HalMCaHUS 9TOH cTaThu. Peus mpeT o
AAHTEABHOI 3abacToBKe paboTHuKOB KoMmanuu West Oil Software, Tpe6yomux 3aKAIOIeHIS TPYAOBBIX
AOTOBOPOB ¢ KoMIaHueil «KaaMyHaiiras>, rae OHI paboTaAU paHee U B IOAb3Y KOTOPOI OHHI $aKTHIECKH
pab6orator [24].

ITOCKOABKY CTOpOHAMH TPYAOBOTO CIIOpA BBICTYIIAIOT PAOOTHUKU M PAbOTOAATEAH, HE3aKOHHBIM
OyAeT 1 00bsIBACHHE 320aCTOBOK COAMAAPHOCTH — B IMOAACPKKY TPeOOBaHHUIT TPYASILIUXCS APYTOTO pa-
6oropareas. HeBoamoxHo B coorBerctsuu ¢ TpeboBanmsimu TK PK i 06bsBUT 3a6aCTOBKY C COLIMAAB-
HO-9KOHOMUYECKIMHU TPeOOBAHISIMU K BAACTSIM, HAIIPUMEp, O IIOBbIIEHUI MUHUMAABHOM 3apaboTHOM
IIAQThI, yCTAHABAMBAEMON 3aKOHOAATEABHO. B HacTosIIIee BpeMst pasMep MUHUMAABHOM 3apabOTHOI ImAa-
o1 B KasaxcraHe IpHOAMBHUTEABHO B TPH pasa MeHbllle YPOBHS, YCTAHABAMBAEMOIO MEKAYHAPOAHBIMU
TPYAOBBIMH CTAHAAPTAMH, OAHAKO 3TOT BOIIPOC — IPEAMET AASI OTAEABHOM CTAaTbH.

B cuay Tex jxe IpHYKMH He OYAYT IPU3HAHBI 3AKOHHBIMU U 320aCTOBKH IIPAKTUYECKH AIOOBIX TPYAS-
IUXCS OHAQNH-TIAATPOpPM [2S; 26] — OHM AMIIEHBI cTaTyca PaGOTHHKOB IO TPYAOBOMY AOTOBOPY H, B
CHAY 9TOTO, He OYAYT IPHU3HAHBI CYAOM CTOPOHOM KOAAEKTHBHOTO TPYAOBOTO CIIOPa U CyOBEKTOM IIpaBa
Ha 3a6acToBKy. 113 cdepsl TpyAOBOro IpaBa Takue Tpyasimyecs BoiBeaeHs! cT. 102 CorasbHOro KopeKca
Pecrry6anxu Kaszaxcras.

Bce mepeuricaeHHbIE OTpaHUYEHHS IPOTUBOPEUAT TOAKOBAHHIO IIPUHITUIIOB IIPaBa Ha CBOOOAY acco-
nuaruy, BeipaboranHoMy KoMureToM 1mo cBo6ope 00beAUHEHHUS B TeUeHHE AOATOM IIPAKTHKH PACCMO-
TpeHuUs %ar06 B OTHOIIEHUH Pa3AMYHBIX TOCYARPCTB [ 14, map. 758-782].

IpoTuBOpeYaT MPUHLHMIAM [IpaBa Ha cBO60AY 06beanHenus |14, map. 836-852] u o6mupHble 3a-
KOHOAATEAbHBIE OTPAHIYEHIs [IPaBa Ha 3a0aCTOBKY AASI OTAEABHDIX KAT€TOPHIl TPYASIIUXCS, YCTAaHOB-
A€HHBIE OTAEABHBIMH 3aKOHOAQTEABHBIMU aKTAMH U KACAIOIIHECs] FOCYAAPCTBEHHBIX CAYXKAIIHX B IIEAOM,
PabOTHHKOB TaK Ha3bIBAEMbIX OIIACHDIX ITPOU3BOACTBEHHDIX 00BEKTOB M APYTHX KATETOPHI, He3aBHCUMO
OT KOHKPETHOM! TPYAOBO# QYHKIIU ¥ CTEIIEHH OITACHOCTH OCTAHOBKH UX PAbOTBL

ITomumo aroro B 1. 2 4. 1 cr. 171 TK PK ykassiBaeTcst, 4TO MUHIMAABHBII [IepedeHb padoT H yc-
AT, BBITOAHSIEMBIX B XOA€ 320aCTOBKH, OLPEAEASIETCS IO COTAAIIEHUIO MEXXAY PAOOTHHUKAMU M MeCTHBIM
OPraHOM HCIIOAHHTEABHOI BAACTH, IIPHYEM MEXaHH3M Pa3pelleHust CIIOPOB IO IIOBOAY UX 00beMa U KO-
AMYeCTBA 3aAefICTBOBAHHBIX PAOOTHHKOB B 3aKOHEe HHKAK He ompepeseH. Mexay tem MOT ncxoput us
TOTO, YTO TAKOTO POAA CITOPBI AOAXKHBI Pa3pelIaThCsl HE3ABHCHMBIM OT CTOPOH CIIOPA AMIJOM, & OPTaHbI
FICTIOAHUTEABHOI BAQCTH K TAKOBBIM OIIPEAEACHHO He oTHOCATCs [ 14, map. 876].

3. Curyanus B HacTOsAIee BpeMs H NepPCIeKTUBbI IepeMeH

Brime nmpuBeaeH AaAeKO He ITOAHBIN NepedeHb MPOTHBOPedril Ka3aXCTAHCKUX HOPM O KOAAEKTHUBHBIX
[IepPeroBOPax, KOAAEKTHBHBIX TPYAOBBIX CIIOPaX U 3a6aCTOBKAX MEKAYHAPOAHBIM TPYAOBBIM CTAHAAPTAM,
HO U OH XOPOIIO 00SICHSIET, ITI0UYeMy Ha IIPAKTHKE IIPAKTHYECKU BCe KOAAEKTHBHBIE TPYAOBbIE KOHPAUKTDI
IIPOMCXOAAT BHE PaMOK 3akoHa [23; 27; 28].

XapakTepHO, 9TO FOCYAAPCTBO B HACTOSIIee BpeMsI BeCbMa CMYTHO IIPEACTaBAsIET cebe KOHPAMKTHBIN
HOTEHIUAA B O0IIeCTBe U SIBHO He PACIIOAAraeT aAeKBaTHON HHPOpPMALHel II0 9ToMy IT0BOAY. KoasexTus-
HbIe TPYAOBBIE CITOPEL, 0 KOTOPbIX peub HAeT B TK PK, BeposTHO He yYHTBIBAIOTCS CTATHCTUKOM, IIOCKOAD-
Ky peaAbHble KOHQAUKTBI TOYTH BCETAA ITPOXOAST BHE PAMOK 3aKOHA — II0 OIMCAHHBIM Bblllle IPUYMHAM.
CraTncTrKa B OTHOLIEHAN «TPYAOBBIX KOHQAMKTOB> OYeHb IIpoTuBopednsa [29]. [Ipeskae Beero, o Helt
MOXXHO CYAMTb He M3 IIOCTOSHHO pa3MeleHHbIX Ha OQUITHMAAbHBIX TOCYAAPCTBEHHbIX CalTaX CBeAeHHUH, a
Ha OCHOBaHUU BpeMs OT BpeMeHH OCyIleCTBASIEMbIX ITpecc-peAn30B MUHHCTEPCTBA TPYAA U COLUAABHOM
samutsl PK. ITo cocrosnuio Ha KoHer; AeKa6p5[ 2022 r. 06'bsIBAEHHOE KOAUYECTBO TPYAOBBIX KOHPAUKTOB
cocTaBuAO S50, YTO IIPEACTABASAO COOOM 3HAYHTEABHBIH POCT IIO CPABHEHHUIO LIPPOIT 3a IMPEABIAYIIHIL
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2021 r - 31 [30] , OAHaKo B KoHIle 2023 I. COOTBETCTBYIOIIHI IIOKa3aTeAb SIKOOBI yIaa A0 15, To ecTp
0oAee ueM B TpHU pasa [31]. ITouTn Bce TPYAOBbIE KOHPAUKTHI OBIAY 3aQUKCHPOBAHbI AUIIb B ABYX 00AQ-
crsix — Manrucrayckoit u ATbIpaycKoi, B cpepe HepTeAOOBIUH, A€ 3206aCTOBKH, KaK IIPABHAO, 3aIIpelleHbL.
CroAb pe3kas BOAATHABHOCTD, @ PABHO CYOKYCHPOBAaHHOCTb AAHHBIX Ha ABYX PEIHOHAX, CBUACTEABCTBYET
cKopee 0 HepoCTaTKe HHPOPMAIIUH, YeM O TOM MAM MHOM TeHACHIIUH B 9TOH cdepe.

MeskAy TeM He3aBHCHMbIE OIIPOCHI, IIPOBEACHHbIE CPEAU CIIEIIHAAUCTOB B 00AACTHU YIIPABACHMS IIep-
COHAAOM M TPYAOBBIX OTHOUIEHMH, IIOKA33AAH, YTO AOASI TAKHX CIIEIIMAAMCTOB, CIUTAIOMUX, YTO TAABHAS
OIIACHOCTb TPYAOBBIX KOHPAUKTOB B HACTOSIIee BpeMsI CBSI3aHA C COLIMAABHOMN AeCTAOMAN3AIINETT, BEIPOC-
Aa ¢ 47,9% B xonrre 2021 1. A0 73,4% — B koHIte 2022 1. DTO MOKA3bIBAET, YTO CIIEITHAAUCTDI «HA MECTaX>
OLIEHHBAIOT COIJHAABHO-TPYAOBYIO CUTYAITHIO KaK KpakHe TPeBOXKHYIO, IIPHIeM yPOBEHb 3TOM TPEBOXKHO-
CTHU 3HAYUTEABHO BBIPOC.

EcTb AM OCHOBaHHUS CYMTATB, YTO B 0003PHMOM OYAyIIIeM CUTYalis H3MeHUTCst? B HacTosimee BpeMst
OAHOBPEMEHHO PEaAU3YIOTCS ABA IIPOEKTA, HAaITPaBACHHbIX Ha IPUBeACHKe HOPM M TpakTuky KasaxcraHa
B cpepe CBOOOADI OOBEAMHEHNS B COOTBETCTBUE C MEXXAYHAPOAHBIMU TPYAOBBIMHU CTaHAapTamu. [lepBbIit
IIPOEKT BKAIOYAET B cebs1 TexHMYECKOE B3auMoaencTBre Mexay bropo MOT aast crpan Bocrounoit Es-
pomsl u LlenTpasproit Asun u IIpaBureabcrBom Kasaxcrana. B pamkax aToro mpoexra y»xe B TedeHHe
IIIeCTH ACT BEAYTCSI [IEPETOBOPHI HA COOTBETCTBYIONIYIO TeMy, a B KoHIie 2023 1. Bropo MOT obparnaocs k
npeacTaBureasm Hayunoit mkoasl TpyaoBoro npasa Yausepcurera uvenn M. Hapuk6aesa (MNU) c ne-
ABIO Pa3pabOTKU PEKOMEHAALINH IT0 IPHBEACHUIO HOPM M IIPABONIPUMEHUTEABHOM MPAKTUKK Pecrry6Anku
KazaxcTaH B OTHOIIEHNH pa3penIeHNs] KOAAEKTHBHbIX TPYAOBBIX CITOPOB B COOTBETCTBHE CO CTAHAAPTAMU
MOT. B Hacrosimee BpeMst peKOMEHAALIUU OLeHUBAIOTCS U AOpaGaTbIBaIOTCSI bropo MOT u B Teuenue
2024 1. 6yayT nmpeasoxxensr IIpaBureapcTBy PeciryOanku Kasaxcran ¢ mieAbio H3MeHEHIUSI ACHCTBYIOLIEro
3aKOHOAATEABCTBA U IPAKTHKH.

Bropoii IpoeKT TakKe CBS3AH C AGSITEADHOCTDIO HAlllero YHUBEpCUTeTa: Ha 6ase YHHUBepCHTeTa HMe-
uu M. Hapukbaesa cospana crpykrypa Magsut Narikbayev Institute for Networking and Development
(MIND), xoropas comectHO ¢ IIpoextnpm opucom Cenara Pecry6anku Kasaxcran nannmnposasa
cospanne Paboueit rpymmsl CeHara o 06CY>XKASHHUIO IIOMPABOK B 3AKOHOAATEABCTBO, HAIIPABACHHBIX Ha
COBepIIEHCTBOBAHIE HOPM KOAAEKTHBHOTO TpyAoBoro mpasa Pecrrybanku Kasaxcran. B xazectse ocHo-
BBI AASL 00CY>KAEHHS B paMKax 1ot Paboueit rpynmsr Hayuroit mkoaoit Tpysosoro npasa M.X. XaceHo-
BbiM 1 H.A. AfoTOBbIM OBIA Pa3spaboTaH MPEABAPUTEABHBIF TEKCT IIOMPABOK B 3aKOHOAATEABCTBO, KOTO-
poiit B 2024 1. mpoaoAKaeT 06cyxaaThest pepcTaBuTessiMi CeHaTa, OPraHOB UCIIOAHUTEABHOM BAACTH,
npodcor030B, 00beANHEHNIT PAOOTOAATEACH H IKCIIEPTHOTO COOOIeCTBa.

3akarouenne

ITpuxoAUTCSA KOHCTAaTHPOBATh, YTO B HACTOAIIee BpeMs He CYIIeCTBYeT aAeKBAaTHBIX 3aKOHOAATEAD-
HBIX PaMOK AAS CHATHSA KOHPAMKTHOIO IOTEHIMAAA B COIJMAABHO-TPYAOBBIX OTHOIeHMAX B Kasaxcrane.
U xpurrka Kasaxcrana co cTOpoHbI MEXXAYHAPOAHOTO COODIECTBA IO AAHHOMY BOIIPOCY XOTS U UMeeT
MOAUTHYECKOE 3HaUeHUe, HO Ha CAMOM AeA€ He caMas OOABIIas IpoGAeMa AASI CTPAHEL

B HopMaAbHO cUTYal[uKM KOAAEKTUBHOE TPYAOBOE IIPABO BBICTYIIAET B BUAE CBOETO POAA IIPeAOXpa-
HHUTEABHOTO KAQIIAHA, CHIDKAIOIETO HAIPsDKeHHe B OOILIeCTBe, U IIO3BOASIOIIErO PellaTh KOHPAUKTHBIE
CUTYaI[d MUPHO U CTPOTO B PaMKaX 0OCY>KAEHUS COIMAABHO-9KOHOMHIYECKUX [IPAB U 3aKOHHBIX HHTe-
PecoB TPyAsIIUXCSL. B ycAOBHSX e, KOTAQ YHHOBHHUKHU «3aMETAIOT IIPOOAEMY I10A KOBEp>>, [IOAArasi, YTO
PenpeccHsMi U 3allPeTaMU OHH AHCTBUTEABHO MOTYT CHSITb COLIMAABHYIO HAIPSDKEHHOCTD, OHH AOOH-
BAIOTCS IIPSIMO IIPOTHUBOIIOAOXKHOI IjeAr. IIpo6AaeMbl 1 HeAOBOABCTBO HAKAIIAMBAIOTCS, M KOTAQ B HEOXKHU-
AQHHBIN AASI TOCYAQPCTBA MOMEHT COLIMAABHOE HEAOBOABCTBO AOCTHUIAeT KPUTUYECKOHN TOUKH, IIPOHCXO-
ASIT MAaCCOBBIE IIPOTECTHI, @ KOHPAUKTDI PE3KO PAAUKAAUBHPYIOTCS U TOAUTH3HPYIoTCs. Hanboaee siproit
HAAIOCTPALiHe 9TOro 6biAM poTecTsl ssHBapsi 2022 1.

He cTouT muTaTh MAAIO3MH, YTO IPOOAEMBI KOAAGKTHBHOTO TPYAOBOTO IIPaBa OYAYT peIleHbI B OA-
HOYache MPUHATHEM OAHOIO 3aKOHA O IIOIPaBKaX B TPYAOBOE 3aKOHOAATEAbCTBO. Bo-mepBpix, mpeacTa-
BUTEAU MCIIOAHUTEABHOM BAACTU CeMYac OTHOCSATCS K IEePCIeKTHBe IepeMeH 6oAee 4eM OCTOPOXKHO: B
PaMKax YIIOMSIHYTO¥ Bbllle Pabodert rpyIIIb! y>ke OBIAO IIPUHSATO pelleHre He 00CYXKAATh BOIIPOC 006 OT-
MeHe oano3HbIx crateit YK PK, mpeaycMaTprBaromuyx yroAOBHYI0 OTBETCTBEHHOCTD 33 He3aKOHHbIe 3a0a-
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CTOBKH — HanOoAee 9pPpeKTHBHBLI pelpecCUBHBIN MEXaHU3M B OTHOLICHUHU IPOCOIO3HBIX AKTHBHCTOB.
Kpowme Toro, npeactaButesr MUHTPYACOLBZAIIUTEL B 0OCY>KACHUM OYKBAABHO HA3bIBAIOT YepPHOE GeABIM
U IBITAIOTCSL AGAQTH BHA, YTO HUKAKMX CEpPbe3HbIX IPOOAEM C HapYILIEHIEM MEeXAYHAPOAHDIX TPYAOBBIX
CTaHAAPTOB B 06AACTH CBOGOABI 06 bEAUHEHS SIKOODI He CYIeCTBYeT. MeHSTh Takoe OTHOLICHIE MOYXKHO
OYAET TOABKO ITyTeM MAKCUMAABHO TAACHOT'O U Iy OAMYHOTO OOLIeCTBEHHOTO AABACHYIS Ha YNHOBHUKOB.

Bo-BTOpBIX, He MeHee BaKHO U TO, YTO IPOPCOIO3bI U 0OBbEANHEHHS PAOOTOAATEACH CAMH AOAXKHDI
60Aee aKTHBHO BOBAEKAThCA B CO3AAHHE 3aKOHOAATEABHOTO MeXaHHM3Ma COIIMAABHOIO AMAAOTa, obecIe-
YHBAOIIETO PEAABHO ACHCTBYIOLIVE MEXaHI3MbI PaspelleHNs] KOAAEKTHBHBIX TPYAOBBIX CIIOpoB. MM He
CTOUT OTHOCHUTbHCS K 3262CTOBKAM KaK CHHOHHMMY aHTHIOCYAAQPCTBEHHOTO OyHTA.

OpaHako caM $pakT 06CyRAeHHUsI IPOOAEMBI CBOOOABL 00beprHeHNs B Kazaxcrane MexxAy mpeacTaBu-
TEASIMU IPAXKAAHCKOTO 001I[eCTBA K TOCYAAPCTBA AAET [IOBOA AASL OCTOPOSKHOTO OIITUMH3MA B OTHOLIEHUH
Iporpecca B 9TOM BOIIPOCE.

Bpsip Au O6yAeT IpeyBeAndeHnEeM YTBEPXKAATH, YTO TO, HACKOABKO CePhe3HO FOCYAAPCTBO U COLUAAD-
Hble IAPTHEPHI IIOAOMAYT K IIPHUBEASHHIO HOPM KOAAEKTUBHOTO TPYAOBOro mpasa KasaxcraHa B cooTBert-
CTBHE C MEXKAYHAPOAHBIME TPYAOBBIMU CTAaHAAPTAMH, OYAET XOPOIINM HHAUKATOPOM PEAAbHOCTHU IOAU-
THYeCKOro Kypca B yacTu nocrpoenust «Hosoro Kasaxcranas.

H.A. AroroB, A.J0.H., mpodeccop, Hayunass mxoaa TpypoBoro mpasBa Maqsut Narikbayev
University (r. Acrana, Peciy6anka Kasaxcran): Kasakcranaarpi 6ipaecy 60CTaHABIFBI: XaAbIKapa-
ABIK eH0eK CTAaHAQPTTAaPbIHA JKAKbIHAAYFA YMIT 6ap Ma?

Kaszipri yakprrra Kazaxcran GipAecy 60CTaHADIFDI, YKBIMABIK K€AICCO3AEP KYPri3y KYKbIFbI, YOKBIMABIK
eHOEeK AQYAApbIH LIELTY XKIHE epeyiAre MIbIFY KYKbIFBI CAAACBIHAAFbI XaABIKAPAABIK €HOEK CTaHAAPTTAPBIH
CaKTay TYPFbICBIHAH JAEMAET €H ChIHFa YIIBIParaH eAAePALH OipiHe sxaTapbl. Bya MeMaekeTTiH xaAbKapa-
ABIK OepeAiHe eAeyAl HYKCaH KeATipill OTBIp.

Anaiipa, Kazaxcran enbexxepAepiHiH XyMBbIC 6epymiAepMeH ©3 >KaH>)KaAAAPBIH iC KY3iHAE 3aBABL TYP-
A€ THIMAI IeIlle aAMAMTBIHABIFBI JAACKANAQ MAaHBISABL cebebi 6¥A OAAPADIH JXaFAAMbIHBIH HalllapAAYbIHA,
KOFAMAQ JKAEDKAAADBL JAEYETTIH JKMHAKTAAYBIHA, IACYMETTIK-eHOEK KAHKAAAAPIH CasSCATTAHABIPBIAYBIHA
JKOHE JAEYMETTIK TYPAKChI3ABIKTHIH OCYiHE AABII KeAEAL

Maxkasapa Kasaxcran PecriyOAMKachIHBIH YATTHIK 3aHHAMAChl HOPMAAAPBIHBIH 6ipAecy GOCTaHABIFbI
CAAACBIHAAFBI XAABIKAPAABIK, €HOEK CTAHAAPTTAPBIHbIH TAAANTAPbIHA HAKTHI CIMKeCCi3AiKTepl 3epTTeAin
JK9HE Ka3ipri XKarAafAbIH cebenTepi TypaAbl KOPBITHIHABIAAD TYKbIPHIMAAAFAH.

M.C. Hopix6aes arsirparst KA3TIOY Yausepcuteriniy EH6eK KYKbIFBI FRIABIMU MeKTebiHiH, Maqgsut
Narikbayev Institute for Networking and Development (MIND) XaAbIKapaAbIK eH6eK YilbIMbIMEH JKoHe
KP CenarsisbIH k006aAbIK KeHceciMeH bipaece oTbipbi, KazakcTaHAQFBI YKBIMABIK €HOEK KYKbIFBI HOPMa-
AQpBI MEH XaABIKAPAABIK eHOEK CTAHAAPTTAPbIHBIH TAAAIITAPbI APACHIHAAFBI KANIIBIABIKTAPADI A3aATy MaK-
CaTBIHAQ Ka3aKCTAaHABIK 3aHHAMAHBI [IBICHIKTAY OOMbIHIIA d3ipA€HI€H KYMbIChI TYyPaABI aKIIapar Oepireal.

Byaan Oeaex, Makasapa eAAeri arbIMAQFbI CasiICH-KYKBIKTBIK JKAFAQUMABI €CKepe OTBIPBII, TYXKbI-
PBIMAQAFAH YCHIHBICTAPABI iCKe acHIPY IepCIIeKTHBAAAPBIHA KATBICTBI OOAKAM XKACAAABL

Tytiindi ceadep: ¥ovimovik kericcosdep; bipaecy bocmandviavt; yucoimovik ebex dayrapol; Xarvikaparvlk,
enbex cmandapmmapoy; Kasaxcmannoy ebex Kykvizol.

N.L. Lyutov, Doctor of Law, Professor, Research School of Labour Law, Maqsut Narikbayev
University (Astana, Republic of Kazakhstan): Freedom of Association in Kazakhstan: is There a
Hope of Compliance to the International Labour Standards?

Currently, Kazakhstan is one of the most criticized countries in the world in terms of compliance
with international labor standards in the field of freedom of association, the right to collective bargaining,
collective labor dispute resolution and the right to strike. This causes significant damage to the
international prestige of the State.

However, it is much more important that the workers of Kazakhstan are very limited in their ability to
effectively resolve their conflicts with employers within the legal framework. This leads to accumulation
of the conflict potential in society, politicization of social and labor conflicts and an increase in social
instability.
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The paper examines the specific inconsistencies of domestic law of the Republic of Kazakhstan with
the requirements of international labor standards in the field of freedom of association.

The article also provides information regarding the work of the Academic School of Labor Law
of the Maqgsut Narikbayev University, Maqsut Narikbayev Institute for Networking and Development
(MIND) in cooperation with the International Labor Organization and the Project Office of the Senate
of the Republic of Kazakhstan to develop proposals on finalizing Kazakh legislation in order to minimize
inconsistencies between the norms of collective labor law of Kazakhstan and the requirements of
international labor standards.

The prospects for the implementation of these proposals are analyzed considering the current
political and legal situation in the country.

Keywords: collective bargaining; freedom of association; collective labour disputes; right to strike;
international labour standards; labour law of Kazakhstan.
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BETWEEN NATURALISM AND LEGAL INTERPRETATION:
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OF LEGAL REALISM

The relevance of the topic of this paper is due to the insufficient
study of the problems of the legal realism in the modern philosophy of
law. The problem of substantiating the thesis of the social grounds of
the court practice on the basis of rational argumentation of scientists
and legal realists arguments considered in the paper. The subject of
the research is to analyze the methods of legal argumentation in the
works of representatives of the legal realism. The purpose of the work is
to theoretically reconstruct the essence of the debate on the nature of
legal realism in the field of legal epistemology naturalization. The novelty
of the topic is due to the lack of studies in the educational and scientific
literature on the specifics of the argumentation of legal realism, set out
in the scientific works of Brian Leiter, the need to rethink traditional
ideas about the theory of legal realism. The research methods used in the
paper is the methods characteristic of analytical jurisprudence, including
those related to the use of methods of logical and linguistic analysis, as
well as special legal methods (formal legal method of interpretation of
regulatory prescriptions). The main conclusions of the paper are to reveal
the key arguments of the legal realism conception. It is proved that from
the point of view of this concept, the law has social grounds, and judges
in some cases use sociological reasoning when making court decisions.
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Introduction

Contemporary debates about the naturalization of epistemology in analytical legal philosophy and
the possibilities of building a naturalized jurisprudence based on the famous approval of American
legal philosopher Brian Leiter about «naturalistic turn> in the legal philosophy: «While each of the
major areas of philosophy — meta-ethics, philosophy of language, epistemology, philosophy of science,
philosophy of mind - have undergone a naturalistic turn in the last quarter of a century, the Anglo-
American philosophy of law remained untouched by this intellectual trend> [10, p. 80]. One of the most
significant reasons for the evolution of the legal epistemology in this direction was influenced by the ideas
and arguments of classical realism in the legal interpretation of the legal reality and the nature of law as a
social phenomenon.

Criticism of traditional jurisprudence in legal realism emphasizes the significant gap between the
analysis of the essence of law from the actual practice of judicial and legal decisions in the concepts of legal
positivism [2, p. 154]. In addition the popularity of the ideas of the naturalization of legal epistemology
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in the second half of the XX century is associated with a number of contradictions in the justification
of objectivity and normative nature of law, which allows in the context of traditional philosophical and
legal concepts form the idea of a unified and coherent closed system of legal norms capable of providing
a comprehensive impact on enforcement practices (Hans Kelsen, Herbert Hart). That concepts of
normativism and new positivism in the legal philosophy have undergone the most criticism in modern
interpretations of legal realism, since the submission of the law as a coherent system of legal norms did
not contribute to the explanation of the boundaries of judicial discretion in decision-making, as well
as the reflection of the influence of other social factors on the judicial system. In this aspect concept of
«open texture» of law in Hart’s conception and concept of ascriptive legal statements considered as
methodological tools for modeling and prediction of the practice of the legal rules [15]. However, the
complex process of interaction between the legal rules in the classification of legally significant behavior
of participants of legal relations, as well as the need to integrate formal procedures in judicial decisions
actualize again the issue of developing a new concept of descriptive proceedings.

Materials and Methods
The paper uses the works of famous scientists Brian Leiter, Hans Kelsen, Herbert Hart, Kenneth
Himma, as well as other scientific literature on the problems of theory and legal philosophy. The paper
uses research methods characteristic of analytical jurisprudence, including those related to the use
of methods of logical and linguistic analysis, as well as special legal methods (formal legal method of
interpretation of regulatory prescriptions).

Main Provisions

Basis for the formation of the naturalistic approach to legal epistemology are attempts to carry out the
analogy between philosophical arguments of W. Quine in his criticism of a priori knowledge and classical
epistemology, based on the use of abstract philosophical concepts, as well as the need for justification
Quine development of philosophy in the context of the empirical sciences [16]. One of the reasons for
the possibility of such an analogy in the legal philosophy has been the convergence argument of legal
positivism and legal realism in the justification of the system of legal rules in the structure of the legal
system. The content of secondary rules (rule of recognition, rules of changes, decision-making rules) in
Hart’s conception are the formal requirements and procedures for the preparation and adoption of the
legislation, as well as the appointment and definition of the powers of officials of the government.

What is the nature of these rules? If the primary rules perform a regulatory function and are
formulated from the practice of the existing legal relationship, then perhaps their empirical support,
which can be used by judges to resolve disputes. At the same time secondary rules, such as rules of
recognition, enshrined in the Constitution and constitutional laws, are not empirical in legal nature.
To recognize their legitimate need to reach a political compromise is usually reflected in the provisions
of the Constitution, and officials confirm compliance with such constitutional rights in daily practice.
Such a compromise is a factor in the formation of the legal system, but it is treated as a non-legal factor.
Without application in practice, as noted by J. Raz, to determine which law is the rule of recognition, it is
impossible, but this methodological aspect in the conception of Hart and legal positivism is often ignored
as insignificant [17, p. 297].

The draft law is not accidental naturalized epistemology and this positivist argument about secondary
rules shall be considered as a manifestation of traditional epistemology in which a priori knowledge is
rarely based on empirical data branch jurisprudence as a means to justify the philosophical and scientific
conclusions. Hence modeled on the argument Quine’s proposal to replace the classical normative theory
of law to other descriptive theory, contribute to the successful study of the practices of law enforcement,
most fully substantiated in studies of B. Leiter. Legal philosophy in the presentation of B. Leiter in its
development should be based on industry jurisprudence both in terms of continuity of knowledge and
continuity methods [1, p. 60].

However, the analogy criticized of fundamentalism by Quine in classical epistemology difficult to
draw in the legal philosophy. The closest in meaning may be exemplified normativism of H. Kelsen and
legal positivism of H. Hart.
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In Kelsen’s normativism law is a system of legal norms that have a logical hierarchy. Legal provisions
are the object of knowledge in law, and their classification is based on the recognition of a priori existing
«basic norm>, which has supreme legal force. Since the content of the «basic norm» - the basis of the
legal order and the functioning of the state, the hypothetical nature of this category cannot find it either
in the content of the international conventions, nor in the text of the Constitution. «The basic norm>
postulated as existing, but it is a transcendental category, without which the logic of constructing the
hierarchy of norms, as well as their application in practice cannot be achieved [6]g Leiter argues that the
concept of Kelsen nature of the law determined by the possibility of sanctionslaid down in the structure of
the legal norm and this representation facilitates the further development of normativism in a naturalistic
perspective [12, p. 4]. We cannot agree with such a reconstruction and affirmation, because the main
objectives were to develop in normativism «pure theory of law>, in which the research methodology of
legal reality cannot rely on other methods of science and take into account non-legal factors. In addition
the concept of normativist legal qualification and identification of the legal significance of specific actions
of the individual allows in some cases successfully explain the nature and application of the law and
judicial decisions. Classification of legal rules on general and individual in the context of law enforcement
and regulation of legal relations, thus relies on a priori knowledge of the contents of the «basic norm>,
and at the same time on the legal interpretation of the empirical data and the behavior of the subjects of
law. Naturalization of such a concept does not contribute to the increment of scientific knowledge about
the nature of law and legal system.

Research Results

Another example of a consideration in terms of naturalized legal epistemology is new Hart’s legal
positivism. In legal positivism basic concepts and methods have been modified to understanding the
problem of correlation of normative and descriptive in the legal system. Hart became the founder of the
«linguistic turn> in the legal philosophy, using the ideas of analytic philosophy [4]. At the same time the
Hart’s legal theory, as Leiter notes, may be disclosed in a naturalistic perspective, because instead of the
traditional concepts presented their attempts descriptive description in the light of «ordinary language »
and «open texture» law that permits judicial discretion [13, p. 296]. H. Hart admits the possibility of
legal gaps and uncertainties content of legal rules that judge take into account when deciding cases. But
in this case, the naturalization of epistemology promotes distort the true aims of legal positivism in the
legal philosophy on the following grounds.

Firstly, in Hart’s conception (including in the context of Raz’s arguments) unity of the legal system
as a system of primary and secondary rules are provided solely by legal means - the principles of the
legislative process when parliament making laws, constitutional legality and the expansion of non-judicial
interpretation without taking into account the letter of the law. In this case a priori secondary rules limit
judicial discretion and become a benchmark in practice for the development of areas of legislation

Secondly, the epistemological significance of Hart’s conception of legal ascriptive statements is that
this concept allows to attribute legal significance empirical facts, which is important to prevent judicial
arbitrariness and violation of legal principles.

These examples illustrate the uncertainty of the term «naturalism>, which has a number of specific
values and different areas — legal positivism, legal realism and theories of natural law. In particular the
term «legal naturalism> is applicable to the metaphysical concept of natural law, in which the natural law
is seen as a manifestation of the laws of nature, or of rational ideas about the natural and imprescriptible
human rights. In this case, these classical concepts cannot be naturalized within epistemology, because
they are based on the conceptual framework of reasoning and non-empirical methods justify the final
conclusions.

However, in the discussion of naturalization oflegal epistemology in addition to the spread of Quine’s
arguments in the legal philosophy, Leiter analyzes attempts to consider the actual practice of justice in
the legal realism. The analogy with Quine’s thesis of indeterminacy of translation accounted for Leiter in
substantiating the thesis of indeterminacy of legal norms and the inability to predict the judgments with
the law. Uncertainty characterizing the content of the legal rules relating to the use of legal concepts that are
not related to the empirical facts. Hence the need for interpretation of the law when deciding authorities
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and courts. Legal realism based on justified rejection of the traditional methods of philosophical and legal
grounds on which the judgment is due to analysis of the facts by the judge on the basis of existing law
(Hart’s conception) that the content of vague and empower judicial discretion [9, p. 281].

Leiter believes that the epistemological basis oflegal realism is based on the philosophical concepts of
naturalization, when the process of scientific investigation oflegal phenomena must be based on empirical
data, which may be the real decision-making procedures and practices of the judges and administration
activity in the state. That uncertainty boundaries of judicial discretion allows legal realists abandon the
standard model of a legal explanation, when the content of the legal norm determines the output of the
judge. Instead of the standard model, they formulate a descriptive conception of the judgment serving
as a prediction judge’s actions in the decision, depending on the social and psychological factors, which
are the empirical evidence of the truth of such conception. Thus the theory of law in the future becomes
naturalized in a scientifically based theory of judicial decision-making. Leiter notes that «the law, or, more
precisely, the theory of judicial decisions is a» naturalized «as becomes a realist section of psychology
(or anthropology and sociology)> [7, p. 36].

The analogy with the argument about Quine’s epistemology as part of psychology and the need
for empirical justification of our beliefs and intuition manifests itself in the assertion of Leiter about
fundamental uncertainty of laws. The uncertainty of the law implies a set of equally legitimate to use
the methods of interpretation of its provisions, as well as a revision of the assumption of previous court
decisions and precedents. If the content of the law does not allow to reliably predict the same court
decisions in similar cases, evidence, that according to Leiter you need to explore and find other grounds,
allow explaining how judges make their decisions. The traditional legal realist assumption that the judge
has unrestricted choice of alternatives when making judgment calls into question the scientific legal
prediction and forecasting.

Discussion

What is the basis of judicial discretion and possible predictions? In real jurisprudence judge’s
discretion in the interpretation of laws can be based on the current economic model, or an attempt to
make the best decision in the current socio-economic conditions [3]. Thus naturalized theory of law
preserving the traditional conceptual apparatus may use empirical data of the social sciences to study
social mechanisms of judicial decisions. This implies that some concepts and terms in the legal field are
subject to conceptual analysis that is slightly different from the views of the legal realists and positivist
notions of legal reality [S].

However this interpretation of Quine’s philosophical arguments and legal realism to justify the
naturalistic approach to the legal philosophy is unreasonable. Given that the specific legal cases require
interpretation and legal interpretation in different ways the abolition of the judgment on appeal does
not mean methodological error of the judge when deciding the cases or scientists in the study of
jurisprudence. Moreover the rationale of the judgment or decision of the authority in terms of the legal
theory involves not only search and systematization of empirical data but also to study the legal nature
of the decision, its legal principles and legal rules that are subject to review by a higher court instance.
Relevant principles cannot be reviewed due to the detection of judicial errors and only clarify the content
of judicial precedents on which to rely in the future when judge making decisions.

Arguments of legal realists regarding criticism of formalism in law and conform to the edicts of
the law also distort the actual practice of legal proceedings, since it is the observance of formalities by
all participants of the trial of the law, is the basis for the legal recognition of the judgment and in all
other cases entails retrial or cancellation. Thereby streamlining the court decision does not depend on
the possible uncertainty of legal rules, and of the search and application of legally significant argument
that essentially does not require a naturalization of epistemology in the radical version presented in the
Leiter’s conception.

Thus the considered building a naturalized epistemology version of law based on the application of
Quine’s arguments by analogy in the field of philosophy of law can only be used with certain restrictions.
Examples of direct application of Quine’s arguments to criticize a priori uncertainty and legal rules in
the jurisprudence (legal realism) and criticized the traditional positivist epistemology, the question of
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the boundaries of judicial discretion (conception of H. Hart), hinder the search for an adequate legal
reasoning to support conclusions.

Analyzing the specifics of judicial activity, H. Hart points out, in the first place, the impossibility of
applying the descriptive model to the legal statements and further verifi-cation of their «truth/falsity>.
Since the final phase of the legal process is the making of a judicial decision, then its function is not only
to determine the truth of the facts («Smith put poison in coffee in wife’s cup, and as a result his wife
died> ), but also in ascription of legal consequences to these facts («Smith is guilty of murder, and court
ordered a sentence to him and defined order of its execution>) [18].

If the legal activity only refers to the legal qualification of behavior, then it is unclear how the facts
support or op-pose the legal conclusions. H. Hart describes the judicial decision as a mixture of empirical
facts and legal norms. However, he criticizes the model of descriptive legal statements, as the judge’s
purposes are more complex than simply agreeing on facts, for example, of the necessary and sufficient
conditions of the contract conclusion as provided by law. When the judge reviews a contract to establish
its legal validity, his function is not to interpret the facts correctly but to recognize the existence of
agreement through the accurate qualification of the actions of the parties fulfilling the obligations.
Further, «the Treaty exists in the timeless sense of the word ‘is’ concerning legal decisions> [19]. Thus
the judge does not make deductive conclusions because the legal decisions are not based solely on the
empirical facts.

In the new positivist interpretation of legal reality, the mechanism of «ascription> is a universal
cognitive method that is used to prescribe the ascriptive form to empirical facts that become normative
facts afterward and serves to differentiate the legal field from other fields of nature and society. Further,
normative facts are embodied in the structure of legal norms (laws, and precedents), and they get the
status of legal facts acting as the basis for the origin, change or termination of legal relations. The dismal
example provided by H. Hart is the one regarding the different meanings of the statement «he was writing
a will>. This may refer to the person’s physical actions (empirical fact), the performance of a legal act
(normative fact), or, if the necessary conditions are met (appropriate citizenship, presence of witnesses,
signature of the will, and the record of the testator’s death), to a legal fact as the basis of regulation of the
relationships by inheritance law.

Conclusion
Thus the versions of the development of the naturalized epistemology of law described above are
based on the application of Quine’s arguments by analogy in the area of legal philosophy, but with certain
limitations. Refusal to comply with formal legal rules turns the process of judicial decision-making and
law enactment into a political process due to the influence of ideology and current moral concepts, and
prevents the possibility of compliance with legal principles and development of the effective legal system.
Thus in the naturalized perspective the uncertainty of law is only increasing.

A.B. AuAUKHUH, QHA.F.A., 3aH FbIABIMAAPBIHBIH KaHAMAATHI, Associate Professor, JKorapsr
Kykpix Mexre6i, Magsut Narikbayev University (Acrana, Kasakcran Pecimy6ankacer), ApHcToTeAD
KOFaMbIHBIH, MYyIIeci (YAmﬁpnTaHmI) » aMEPHKAHABIK (pHAOCOPHAABIK KaybIMAACTBIKTBIH MYIIECi:
HarypaAn3m MeH KYKBIKTbIK HHTEPIPeTaus ApachIHAA: KYKBIKTBIK PeaAHn3MHIH TaOHFaTHI Typa-
AbI 3aMaHayH OiKipTaAacrap.

Bya MakaAa TaKbIpBIOBIHBIH 63eKmiAizi KA3ipri 3aMaHFBI KYKbIK UAOCOPUSICHIHAAFDI KYKBIKTHIK pea-
AMI3M MICEA€AePi 3epTTeAyiHiH JKeTKIAIKCi3 60Ayb1H,A,a. Maxkanapa FaABIMAQPABIH YTBIMADBI AJA€AAEP] MeH
KYKDBIKTBIK, PEAAMCTEPAIH ASACAAEPI HETi3iHAE COT MPAKTHKACHIHBIH JACYMETTIK HETi3AEPi TypaAbI T€3UCTI
Herispey MaceAeci KapacTBIPBIAAABL 3epmimey naHi — KYKBIKTBIK PEAAM3M OKiAAepiHiH eH6e1<TepiHAeri
KYKBIKTBIK AQAEAACY dAICTepiH Taaaay. 2Kymoicmoiy makcampt — KYKBIKTBIK THOCEOAOTHHBI HATypaAU3a-
LIMSIAQY CAAACBIHAQFBI KYKBIKTBIK PEAAU3MHIH TaOMFAThI TYPAABI IIKIPTAAACTBIH MOHIH TEOPHSIABIK TYPFbI-
AQH KafiTa Kypy. TakbIpBIITBIH #AHAAbI2bl OKY SKOHe FBIABIMU dAeOueTTepAe Bparian AeiiTepaiH FHIABIME
eH6€KTepiHAe 6astHAAAFaH KYKDBIKTBIK PEAAM3MAL AJAEAAEY €PeKINeAIKTepiHe apHaAFaH 3ePTTEYAEPAIH
00AMaybIHA XoHe KYKBIKTBIK PEAAH3M TEOPUSICHI TYPAAbl AJCTYPAL HAESAAPABL KaliTa Kapay KaXKeTTiAi-
riHiH TybHAQYbL Makasapa KOAAQHBIAATHIH 3eprimey aaicmepi - 6¥A AQHAAUTUKAABIK KYKBIKTAaHYFa TOH dAi-
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CTep, COHBIH, illlIHAE AOTHKAABIK SK9HE AMHIBUCTHKAABIK TAAAAY JAICTEPiH, COHAAM-AK, ApHAMbI KYKBIKTHIK
aaicrepai (HopMaTHBTiK TaAaNTapABI TYCIHAIPYAIH peCMU-KYKBIKTBIK eAici) KoAAAHY. Makaranoiy Hezi3ei
mymwpbtmaapbt — KYKDBIKTBIK, PEAAM3M TY>KbIPBIMAAMACHIHBIH HETI3Ti ASACAAEPIH amTy GOABII TabBIAAABL.
ByA TYKbIpbIMAAMA TYPFBICHIHAH 3aHHbIH JACYMETTIK Heri3aepi 6ap eKeHAIr ADACAACHA], JKIHE CYAbSIAAD
Keﬂ6ip JKarpafiAapAa COT HMIeNIMAEpiH Ka6bIAAay Ke3iHAE COLIMOAOTHSABIK ITabIMAAYADI KOAAQHAABL

Tyiiindi co3dep: KYKbIKMblK Peasusm; KYKbiKmblk nO3UMUBUIM; HAMYPAAUSM; KYKbIKMbLK mMycindipy;
com npaxmuxacet; B. Keun, b. Aetimep.

A.B. AnpukuH, A.QHA.H., KAHAMAQT OPHAHYECKHX HayK, Associate Professor, Beicmmas mxoaa
npasa, Magsut Narikbayev University (Acrana, Peciry6anka Kasaxcran), uaeH ApHCTOTEAEBCKOTO
obmecTBa (BeAnKoﬁpnTaHml), YAeH AMepHKaHCKON ¢pHA0coPcKoi acconuanun: MexkAy HaTypa-
AMI3MOM M FOPHAMYECKOM HHTEPIpPeTaHeii: COBPeMeHHbIe Ae0aTbl 0 IPHPOAE IPABOBOIO PeasnsMa.

AKTyaABHOCTD TeMbI AQHHO CTaTbi 0OYCAOBACHA HEAOCTATOYHON U3YIEHHOCTDIO IIPOOAEM IIPaBo-
BOT'O peaAnu3Ma B COBpeMeHHOM ¢praocopuu npasa. B crarbe paccMarpusaercs mpobaemMa 060CHOBaHIS
Te3HCa O COLIMAABHBIX OCHOBAHIIIX CYACOHOM IIPAKTHKH Ha OCHOBE PAIlHOHAABHOMN apIyMEHTAIIUH YIeHbIX
M apTyMeHTOB IIPaBOBBIX peaArcToB. [[peAMeTOM HcCAeAOBAHHUS SBASIETCS aHAAN3 METOAOB IOPHAMYECKOM
apryMeHTaluu B paboTax peACTaBUTeAH FOPUAIIECKOro peasnsmMa. Lleap paboTsl — TeopeTHyecku pe-
KOHCTPYHPOBATh CYTh ACKYCCHH O IIPHPOAE IIPABOBOIO PEAAU3MA B 00AACTH HATYPAAU3ALIUH IIPABOBOM
anucremosoruu. HoBusHa TeMbI 06ycAOBA€HA OTCYTCTBUEM B Y4eOHOM U HAyYHOI AUTEPAType HCCAEAO-
BAHUI, IOCBSI[EHHBIX CIIeUPUKe apIyMeHTAIUH [IPABOBOIO PeaAn3Ma, H3AOXKEHHO B HAYYHBIX Pabo-
tax Bpaitana AeiiTepa, 1 HeOOXOAUMOCTBIO IIEPEOCMBICACHIS TPAAUIIMOHHBIX [IPEACTABACHHII O TEOPUH
IIPAaBOBOTO peaAusMa. MeTOABI HCCAGAOBAHHS, UCIIOAb3YeMbIe B CTaThe, — 3TO METOABL, XapaKTepPHbIe AAS
AQHAAUTHYECKOH IOPHUCIIPYACHIIUH, B TOM YHCAE CBSI3aHHBIE C MCIIOAB30BAaHHEM METOAOB AOTMYECKOTO U
AMHTBHCTUYECKOTO aHAAM32, A TAKKE CTIEIMAABHBIX IOPHAUIECKHX METOAOB (POPMAABHO-FOPHAMYECKHT
MeTOA TOAKOBAHHSI HOPMATUBHbIX IIpeATHcanit). OCHOBHbIE BBIBOABI CTAThH 3aKAOUAIOTCS B PACKPBITUM
KAIOUEBBIX ApT'YMEHTOB KOHIeIIIIUH ITPAaBOBOTO peaAnusMa. AOKa3aHO, YTO C TOUKHU 3PEHHs 9TOM KOHIeN-
IJUH 3aKOH UMeeT COL[MAAbHbIe OCHOBAHMS,  CYABH B PSIA€ CAyJaeB HCIIOAB3YIOT COIIMOAOTHYECKHE pac-
CY>KACHUS IIPH IIPUHSATHHI CYACOHDIX PELIeHHU.

Karouesvle cro6a: npasosoii pearusm; wopududeckuii NOSUMUBUIM; HAMYPAAUIM; 10pUduH1eckas unmep-
npemayus; cydebuas npaxmuxa; Y. Kyaiin, B. Aeiimep.
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LEGAL LANGUAGE AS AN IMPORTANT COMPONENT
OF LAWYERS' WORK: ISSUES AND APPROACHES
TO IMPROVING THE INTERPRETATION OF LEGAL TEXTS

This research paper is devoted to the study of the key role of legal
language in law enforcement activities, emphasizing its importance for
the professional work of lawyers. The complex nature of legal language
creates significant difficulties in interpretation, requiring not only a
deep knowledge of the language, but also mastery of the basics of legal
principles. The paper analyses in detail the multifaceted problems asso-
ciated with understanding legal language, and proposes methodological
approaches aimed at improving the interpretation of legal texts.

Legal language is a central element of law enforcement practice,
forming the basis for the professional activity of lawyers. The purpose of
the study is to identify the fundamental significance of legal language and
its role in the complex area of legal interpretation. The difficulties that
lawyers face when analysing legal texts emphasize the need to integrate
linguistic and legal knowledge for adequate understanding. The multifac-
eted nature of legal language is manifested not only in the accuracy of
terminology and the use of specialized jargon, but also in historical and
contextual factors affecting its content and interpretation.

The study of legal language is an examination of the relationship
between language and law — a symbiotic system, a harmonious under-
standing of which is necessary for the successful interpretation of legal
texts. The significance of this relationship is especially obvious in light of the possible consequences of
incorrect interpretation, which can lead to legal disputes, judicial errors and weakening of the rule of
law. Thus, the article not only focuses on the problems of legal language, but also emphasizes the need to
develop lawyers’ increased sensitivity to the linguistic and contextual features underlying law enforcement.

An in-depth study of legal language shows that knowledge of the language alone is not enough for its
accurate interpretation. Lawyers must be able to work with the uncertainties and ambiguities character-
istic of legal texts. Even carefully prepared legal documents may contain elements of ambiguity, creating
a risk of different understandings. To analyse this problem, the article examines key precedent cases and
academic research to identify the characteristic features of ambiguous language and propose approaches
to ensure clarity of legal communication.

The paper does not limit itself to identifying the problems associated with legal language, but also sug-
gests strategic ways to address them. Attention is paid to various methods for improving the interpretation
of legal texts, including the integration of language skills into legal education programs and the introduc-
tion of simplified language principles into legal writing. Such measures contribute to the improvement of
the effectiveness of legal communication and the awareness of lawyers of the evolution of language.

In conclusion the paper presents a systematic study of the features of legal language and its signif-
icance in law enforcement practice. The identified problems, difficulties and cognitive aspects of legal
language are analysed in the context of their impact on the professional activities of lawyers. The article
offers a methodological basis for improving the level of interpretation of legal language, emphasizing its
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importance for maintaining justice, strengthening the rule of law and ensuring the effective functioning
of legal systems at the global level.

Key words: Legal language, law enforcement, legal interpretation, cognitive biases, linguistic analysis, legal education,
plain language, legal communication, natural language processing (NLP%, legal texts, ambiguity in law, interdisciplinary
approach, legal writing, heuristics, legal technology, blockchain and law, artificial intelligence in law, legal terminology, rule
of law, access to justice.

Introduction

Legal language is a complex structure that requires specialized cognitive skills for its adequate inter-
pretation. Lawyers face numerous challenges when analyzing and comprehending legal texts. Among
these challenges, cognitive biases are of particular importance, as they have a significant impact on the
process of perception and interpretation. Their identification and elimination are the most important
tasks for ensuring the objectivity and accuracy of legal activity.

The interpretation of legal language is based on a complex interaction of linguistic competence, pro-
tessional legal training, and cognitive abilities. Unlike ordinary language, legal texts require the highest
degree of precision and careful analysis. Legal activity involves cognitive processes comparable to intel-
lectual gymnastics, where linguistic complexity and legal principles are intertwined into a single whole,
requiring specialists to have a deep understanding of statutes, contracts, and court decisions.

Cognitive biases inherent in human thinking significantly affect the interpretation of legal texts. For
example, confirmation bias is the tendency to emphasize information that is consistent with existing
beliefs, while anchoring bias causes an overreliance on the first piece of information received. Such biases
can introduce subjectivity into the process of legal interpretation, which requires their critical analysis.

Confirmation bias can lead to an emphasis on evidence or arguments that correspond to the initial
attitudes of the expert, which limits his or her ability to consider alternative interpretations. The anchoring
effect, in turn, can cause a disproportionate influence of initial information on subsequent conclusions.

Research by Gerd Gigerenzer, one of the leading scientists in the field of cognitive psychology, sheds
light on the concept of heuristics — mental strategies that simplify the decision-making process. In his
work “Rationality for Mortals: How People Cope with Uncertainty” (2008) [1, p. 20-45], Gigerenzer
argues that heuristics are not irrational shortcuts in thinking, but adaptive strategies that facilitate effec-
tive decision making under uncertainty.

Applying Gigerenzer’s ideas to legal interpretation allows lawyers to recognize the role of heuristic
processes in their cognitive activity. Understanding such mechanisms forms the basis for a more informed
and methodologically sound approach to analyzing legal texts.

Cass Sunstein, a prominent lawyer and behavioral economist, has studied the influence of behavioral
mechanisms on decision making. In “The Ethics of Influence: Government in the Age of Behavioral Sci-
ence” (2016) [2, p. 18-42], Sunstein explores the concept of “nudges” — small changes in the presentation
of information that can influence decision making without limiting choice.

In the context of legal interpretation, Sunstein’s ideas draw attention to the ethical aspects of the pre-
sentation of information. Legal textual cues, whether conscious or unconscious, influence how lawyers
perceive and interpret data. Being aware of these factors contributes to a more meaningful and objective
approach to professional practice. [2, p. 78-115]

The process of interpreting legal texts therefore involves the need to overcome cognitive challenges,
including the impact of biases. Being aware of and taking these factors into account is fundamental to
achieving objectivity and accuracy in legal practice.

Research by scholars such as Gigerenzer and Sunstein provides important interdisciplinary perspec-
tives that contribute to a deeper understanding of the cognitive aspects of legal interpretation. Empirical
evidence supports the need to develop strategies to minimize the impact of biases, which together provide
a more informed and objective approach to analyzing legal language.

Legal professionals, by integrating this knowledge, can tailor their approaches to interpretation,
improving their effectiveness. The use of interdisciplinary approaches, innovative technologies and
principles of continuous professional development will allow lawyers to more confidently cope with
cognitive difficulties and ensure a high level of analysis of complex legal texts.
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Materials and Methods

This paper draws on a variety of sources, including the laws of various jurisdictions (Canada, the
USA, Australia, the European Union, New Zealand, Sweden), case law, key scientific works in the field
of legal language, and interdisciplinary research in law, linguistics, and technology. Particular attention is
paid to the theoretical works of authors, as well as to the analysis of technological innovations, including
natural language processing and blockchain.

The methodology of scientific research is based on a combination of general scientific and special
methods of cognition, including the dialectical method for analyzing the evolution of legal language,
the systemic-structural approach for studying its significance in the process of law enforcement, the
functional method for identifying key tasks of interpretation, the comparative legal method for studying
international experience, as well as the formal legal method for analyzing regulatory legal acts and judi-
cial practice. The use of an interdisciplinary approach made it possible to reveal the interaction of legal
language, cognitive processes and technologies in the context of ensuring fairness and the effectiveness
of law enforcement.

Main Provisions
Approaches to improving the interpretation of legal texts

Solving the above-mentioned problems of interpreting legal language requires a comprehensive and
multifaceted approach. Legal education plays a key role in this process, as it develops the skills of future
specialists to deeply understand legal texts. Using the principles of simplified language when drafting
legal documents helps to reduce their semantic ambiguity and increase their accessibility to a wide audi-
ence. In addition, modern technological tools, such as natural language processing (NLP), open up new
opportunities for analyzing complex texts.

Legal education forms the basis for developing the analytical skills necessary for successfully
comprehending legal language. University programs play an important role in developing interpretative
competencies in lawyers. Including advanced courses on the interpretation of legal texts in educational
programs provides graduates with the ability to work with laws, contracts, and judicial acts at a high level
of professionalism.

Duncan Kennedy, in his work “Legal Education and the Reproduction of Hierarchy” (2004) [3, p.
9-144], emphasizes the importance of the transformative potential of legal education, which can form an
analytical approach to the interpretation of legal texts. Kennedy emphasizes the importance of critical
understanding of the content of legal documents, which allows students to go beyond rote memorization
and gain a deeper understanding of the features of legal language.

The principles of plain language, applied in the drafting of legal documents, are an effective strategy
for minimizing ambiguity and increasing their accessibility. Legal texts are often characterized by exces-
sive complexity, the use of archaic terms and unnecessary detail. The principles of plain language include
simplifying syntactic structures, eliminating professional jargon and formulating texts in such a way that
they are understandable not only to lawyers but also to a general audience.

Joseph Kimble, a leading researcher in the field of plain language in law, discusses its practical application
in his work “Writing for Dollars, Writing to Please: The Case for Plain Language in Business, Government,
and Law” (2012) [4, p. 5-10, 20-22, 37-44]. Kimble argues that clear and understandable communication
not only improves ethical standards, but also improves the efficiency of legal work. By using plain language,
lawyers can achieve greater comprehension among colleagues and in communication with clients.

The integration of modern technologies, especially natural language processing (NLP) tools, opens
up new prospects for analyzing legal texts. These technologies make it possible to automate tasks related
to analysis and processing of data, including document review, legal research, and contract analysis. The
use of NLP reduces the risk of human error, increases the speed of information processing, and allows for
the identification of patterns in the use of legal language [4, p. 103-166].

David Crystal in “Making Sense: The Glamorous Story of English Grammar” (2017) [$, p. 210-217]
explores the potential of technology in the field of language analysis, including its application in law.
Crystal notes that modern tools based on artificial intelligence provide lawyers with effective means to
extract relevant information from large volumes of legal texts.
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Examples of practical use of NLP are demonstrated by such platforms as ROSS Intelligence [6] and
Casetext [ 7], which use algorithms to analyze legal documents, providing specialists with more accurate
data for decision-making.

An interdisciplinary approach that combines theoretical developments in the field of linguistics and
law contributes to a deeper understanding of the linguistic aspects of legal texts. In “Language and Law:
Theory and Society” (2008) [8, p. 7-35], Frances Olsen, Alexander Lorz and Dieter Stein explore the
relationship between linguistics and jurisprudence, emphasizing the importance of linguistic accuracy
for adequately conveying legal intent.

In addition, forensic linguistics, explored in detail in “The Oxford Handbook of Language and Law”
(2012) [9, p. 86-99, 128-145, 146-156, 421-434] by Lawrence Solan and Peter Tiersma, examines the
use of linguistic analysis methods to solve legal problems. In particular, this approach helps to eliminate
ambiguities and reveal hidden meanings in complex legal constructions.

In conclusion, effective interpretation of legal language requires a synthesis of different approaches.
Legal education with an emphasis on critical thinking and clarity of presentation creates a foundation for
the professional growth of specialists. The application of simplified language principles and the use of
modern technologies increase the accessibility and accuracy of interpretation. Interdisciplinary research
integrating the achievements of linguistics contributes to a deeper understanding of the cognitive pro-
cesses associated with legal analysis.

The integrated use of these strategies allows legal professionals to adapt to the challenges associated
with the dynamic nature of language and the legal environment, ensuring a high level of professional
competence.

Effective implementation of methods to improve
the interpretation of legal language

Case studies illustrate the successful implementation of approaches aimed at improving the effective-
ness of legal interpretation. Jurisdictions that have implemented initiatives to simplify language, reform
the legal education system, and integrate technology into law enforcement provide empirical evidence of
their effectiveness.

Plain language initiatives, supported by leading academics and practitioners, aim to simplify legal
texts to make them more accessible and understandable to a wide audience. Successful examples of such
initiatives demonstrate significant improvements in the transparency and effectiveness of legal commu-
nication.

The Canadian province of British Columbia serves as a shining example of the application of plain
language principles. The British Columbia Law Institute’s Plain Language Legal Information Project [10]
promotes the creation of legal documents that are understandable and accessible to citizens. Empirical
evidence from the analysis of the project results confirms the positive impact on the interpretation of
legal language.

The Government of Canada is actively promoting plain language standards through the Department
of Public Works and Government Services (Public Services and Procurement Canada) [11]. The resourc-
es and guidance provided by the department support the implementation of clear communication in
government work.

In the United States, the implementation of the Plain Writing Act (2010) [12] initiated the devel-
opment of the Federal Plain Language Guidelines [13], a set of recommendations aimed at improving
the comprehensibility of official documentation. The principles outlined in these guidelines include
identifying the needs of the target audience, organizing the text logically, using accessible language, and
testing materials for comprehensibility.

The U.S. Federal Plain Language Guidelines are a set of recommendations and best practices designed
to make government communications clear and effective. These guidelines were developed to ensure that
government information is accessible, understandable, and useful to the general public. The principles
of plain language are based on simplicity, clarity, and transparency in presentation, which helps make
government materials easier to understand [13, p. 1].
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The focus is on identifying and understanding the needs of the target audience, using simple and
direct language, presenting information in a logical and structured manner, and clearly indicating the
actions the reader needs to take. They also emphasize the importance of using legible fonts and appropri-
ate text sizes, testing communications with representatives of the target audience to ensure their clarity
and accessibility. Additionally, the needs of people with disabilities and various needs are taken into
account, which helps make materials inclusive [13, p. 2, 6-9, 88].

The guidelines cover a wide range of government materials, including forms, letters, websites, and
publications. Federal agencies are actively encouraged to implement plain language principles in their
communications practices, which helps improve the public’s perception and understanding of govern-
ment information [13, p. 17-88, 89-99].

The Australian Government has integrated plain language principles into the Australian Government
Style Manual [14], a guide to creating clear and consistent government communication. The guide
includes recommendations for editing texts, ensuring their accessibility for citizens with disabilities, and
rules for the visual design of documents.

The Australian Government Style Guide is a comprehensive document designed to ensure clear
and consistent communication across Australian government business. It provides detailed guidance on
writing, editing and publishing texts that are focused on ensuring that information is accessible, accurate
and understandable to a wide range of audiences [14].

The guide emphasises the digital environment, recognising the growing role of online communi-
cation. It provides guidance on creating content that is suitable for use on websites and other digital
platforms, which meets the modern requirements for the presentation of government information.

An important part of the guide is the emphasis on using plain English, free of unnecessary jargon
and complex structures. This approach is aimed at increasing the transparency and understandability
of government communications, which is consistent with the principles of effective engagement with
citizens [14].

The document covers grammar and punctuation, ensuring consistency and accuracy in writing. In
addition, attention is paid to the creation of accessible materials, including those intended for people
with disabilities. The guide provides recommendations on how to adapt the text for people with visual or
cognitive impairments [14].

Particular attention is paid to visual design, including advice on the choice of fonts, colour schemes and
document structure, which contributes to the clarity and ease of perception of the information presented.

The Guide is regularly updated to reflect changes in language use, technological advances and mod-
ern communication standards. This makes it a key tool for ensuring effective and accessible government
communication [ 14].

Within the European Union, the “Clear Writing for Europe” [15] project aims to promote clear and
understandable texts produced by European Commission institutions. Particular attention is paid to eliminating
linguistic confusion in a multilingual environment, ensuring consistency and accuracy across languages.

Initiatives by the European Union to promote multilingualism in legal texts provide a valuable case
study. The use of multiple languages in legal practice poses unique challenges to the interpretation of
legal norms, and the European Union has developed strategies to ensure clarity and consistency across
all language versions of legal documents. Examining the impact of these strategies provides valuable
guidance for jurisdictions facing similar challenges related to linguistic diversity.

New Zealand has developed the WriteMark Plain Language Standard Ellé] , which assesses and
certifies documents for their compliance with clear language principles. The standard encourages organ-
isations to produce accessible and understandable texts, demonstrating their commitment to effective
communication.

New Zealand organisations can voluntarily certify their documents to the WriteMark Plain Lan-
guage Standard. The certification process involves a comprehensive assessment of the language used in
documents to ensure that it meets the principles of clear and simple writing [16].

The WriteMark Standard places a premium on using clear, concise and easy-to-understand language.
It encourages the avoidance of jargon, complex terminology and confusing sentences that can make
information difficult to understand. Like other plain language initiatives, the WriteMark Standard is
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user-focused. It emphasises the importance of considering the expectations and characteristics of the
target audience, ensuring that communication is tailored to make it more accessible and usable. The
WriteMark Standard also addresses accessibility considerations, including formatting, font selection and
other features that make materials more readable for people with different abilities [16].

Organisations that successfully achieve WriteMark Plain Language certification receive a certification
mark that demonstrates their commitment to clear and effective communication. This mark may be used
on documents and materials to demonstrate their commitment to high standards of information transfer
and efforts to improve accessibility [16].

Sweden, through the Public Service Management Agency [17], is implementing plain language
initiatives to simplify interactions between the government and citizens.

The integration of technology into law enforcement shows the potential to revolutionise the analysis
and interpretation of legal texts. Technological tools such as the Westlaw [18] and LexisNexis [19] plat-
forms use natural language processing algorithms to simplify legal research, automate document analysis
and improve the accuracy of extracting relevant information.

Thus, real-world examples of successful implementation of methods to improve the interpretation of
legal language provide a valuable empirical basis for further study. Jurisdictions that promote initiatives
to simplify language, improve legal education, and integrate technology demonstrate significant potential
for creating a more accessible and fair legal environment.

Analysis of these cases is important for developing strategies aimed at improving law enforcement practices.
Synthesizing interdisciplinary knowledge based on the experience of successful jurisdictions contributes to the
creation of innovative approaches that ensure clarity, transparency, and fairness of legal language.

Research Results
Prospects for development and recommendations

The current transformations of the legal profession demonstrate a growing need to improve the inter-
pretation of legal language. The evolution of language requires that research in this area occupy a central
place in linguistic and legal research. Future research could focus on the intersections of linguistics and
law, the analysis of new language trends, the impact of cultural shifts on legal language, and the evolution
of legal terminology.

Of particular relevance are studies devoted to the linguistic aspects of new areas of law, such as
artificial intelligence (AI) and environmental law. These areas provide an opportunity to study how devel-
oping technologies and global challenges shape legal language. Interdisciplinary collaboration between
linguists, lawyers, and technology specialists can contribute to the creation of Al tools for processing legal
language based on linguistic analysis.

The future of legal language interpretation is directly related to technological innovations. The con-
tinued advancement of natural language processing (NLP), machine learning, and artificial intelligence
technologies offers opportunities to create highly effective tools that can facilitate the analysis of legal texts.

“Legal Tech, Smart Contracts, and Blockchain” by Marcelo Corales, Mark Fenwick, and Helena
Haapio (2019) [20, p. 1-15, 253-272] highlights the transformative impact of technology on legal prac-
tice and the interpretation of legal language. The book examines the implications of blockchain and smart
contracts, emphasizing the need for lawyers to adapt to technological changes.

The integration of blockchain technologies into the legal field provides a unique approach to under-
standing decentralized systems and their impact on legal language. “Blockchain and the Law: The Rule of
Code” by Primavera de Filippi and Aaron Wright (2018) [21, p. 13-58, 193-204] analyzes the legal aspects
of blockchain, emphasizing the importance of understanding the linguistic features of new technologies.

Legal education must transform itself to prepare future professionals for new challenges in language
interpretation. Including courses on linguistic analysis, the use of Al in law, and the ethical aspects of
technology in the curriculum will help prepare students for the changing linguistic and technological
landscape. It is reccommended to introduce modules on critical thinking about legal language to provide
a deeper understanding of its evolution.
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Continuous learning and professional development are necessary for lawyers to stay abreast of the lat-
est developments in linguistics and technology. Seminars, online courses, and trainings on legal language
interpretation contribute to the development of skills and strengthening of professional competencies.

Resources provided by platforms such as the Legal Writing Institute (LWI) [22] and the Plain
Language Association International (PLAIN) [23] offer training programs aimed at developing effective
legal communication skills. Participation in these programs allows lawyers to improve their interpretive
skills and stay up to date with best practices.

Policy initiatives play an important role in creating conditions for improving legal language interpreta-
tion. Developing clear guidelines for the use of plain language in legal documents, supporting technological
developments, and integrating linguistic analysis into educational programs are key areas of public policy.

The future oflegal language interpretation depends on the interaction of linguists, lawyers, technolo-
gists, educators, and policymakers. Research into the nuances of language, technological developments,
and the adaptation of legal practice to modern challenges will determine the trajectory of the field.

The use of interdisciplinary approaches, the study of global practices, and an emphasis on lifelong
learning will allow the legal community to successfully adapt to the dynamic changes in the field of lan-
guage and technology. Policy initiatives that support innovation and accountability in the interpretation of
legal language can create favorable conditions for the development of a more accessible and fair legal space.

The legal profession, responding to the challenges of the times, must remain committed to improving
the interpretation of language. The dynamics of the interaction of language, law and technology require
a proactive and flexible approach. The joint efforts of specialists will make it possible to create a legal lan-
guage that will become more accessible, understandable and relevant to the modern demands of society,
thereby strengthening the fairness and effectiveness of communication in the legal field.

Conclusion

Legal language is a complex phenomenon characterized by both structural and substantive challenges.
Its specificity, based on a high degree of precision and contextual certainty, requires in-depth analysis that
goes beyond traditional linguistic understanding. Lawyers, performing the functions of interpreters of legal
texts, face a wide range of problems, including semantic ambiguity and the need to take into account the
dynamics of linguistic changes, which requires the use of adaptive and theoretically grounded approaches.

The key problem is the risk of misinterpretation due to the complexity of legal terminology and
the contextual dependence of legal language. Fundamental precision of presentation often leads to the
complication of texts, which complicates their perception and interpretation. This circumstance indicates
the need for continuous improvement of legal writing practices aimed at achieving a balance between the
clarity of wording and their substantive rigor.

Language evolution, in turn, creates additional challenges, as legal texts must adapt to changing social
conditions and new concepts. The legal profession finds itself at the intersection of two trends: preserving
legal traditions and integrating modern realities. An effective solution to this problem requires a system-
atic approach to updating the legal language to ensure compliance with new social norms and values.

To improve the quality of legal text interpretation, it is necessary to implement comprehensive strat-
egies. Legal education plays a central role in this process, as it should develop competencies in linguistic
analysis and interpretation methods in future professionals. Maintaining high professional training is
possible through an emphasis on developing clear and structured writing skills, as well as an understand-
ing of the patterns of language evolution.

Technological innovations such as natural language processing and artificial intelligence tools provide
significant opportunities for improving the interpretation of legal texts. These tools not only facilitate the
analysis of complex linguistic structures, but also help to identify potential sources of uncertainty, which
increases the consistency and predictability of legal documentation.

In conclusion legal language as a fundamental tool for the professional activity of lawyers, requires a
systematic and interdisciplinary approach to its study and improvement. Solving problems related to the
accuracy of wording, adaptation to the dynamics of language and integration of technologies will allow
creating more accessible and understandable legal texts. This, in turn, will strengthen the transparency
and effectiveness of law enforcement practice.
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Achieving these goals is possible only through continuous interaction between lawyers, scientists
and technology developers. Joint efforts to study linguistic features, introduce innovations and improve
educational standards will create the basis for the formation of a legal environment in which legal lan-
guage will become a more understandable and reliable tool in ensuring justice.

B.B. Houesnas, Magsut Narikbayev University JKorapni 3ai Mexre6inif AookTopanTsi (AcTa-
Ha, Kazakcran PecnyﬁAm(acm): 3aHu TiA — 3aHrepAep >KYMBICHIHBIH, MAaHbI3ABI 0OAIri: KYKbIKTBIK,
MOTIiHAEPAI TYCIHAIPYAL XKaKcapTy MaceAeAepi MeH Tociapepi.

ByA rpiABIMM MaKaAa 3aHU TiAAIH KYKBIK KOAAAHY KbI3METiHAETI IIeNIyNli PeAiH 3epTTeyre apHaAFaH
JKOHE OHBIH 3aHTePAEPAIH Kocibu KbI3MeTi YILIiH MaHBIBABIABIFBIH epeKIle aTan KepceTeai. KyKbIKTBIK
TIAALH KypAeAi TabUFaThl OHBI TYCIHAIPYA€ €A€YAL KUBIHABIKTAP TYFBI3aAbI, 6¥A TEeK TIAAL TEpEH MEHTepyAl
FaHA eMecC, COHbIMEH KaTap KYKBIKTBIK IIPUHIIMIITEPAIH HeTi3aepiH TYCiHyAl Tasan eTeal. Makasaaa 3aHu
TIAAL TYCiHyTe GalfAQHBICTBI KOIIKHIPABI MOCEAEAEp XKAH-KAKTHI TAAAQHBII, 3aH MOTIHAEPIiH TYCIHAIPYAL
JKaKCapTyFa OAFBITTAAFAH dAICTEMEAIK TCIAAEP YCBIHBIAFAH.

3aBu TiA — 3aHTepAepaAiH Kociby KpI3METiHiH Heri3iH KypalTblH KYKBIK KOAAAHY TaKipHOeciHiy
OPTAABIK 9AeMEeHTi. 3epTTeyAiH MaKCaThbl — 3aHY TiAAIH HeTi3ri MoHIH XKoHe OHBIH KYKBIKTBIK TYCIHAIPYAIH
KYPA€EAl CaAaCBIHAQFbI POAIH aHBIKTAy. 3aHrepAep 3aH MITIHAEDIH TaAAdy OapBICBIHAQ Ke3AECETiH KUBIH-
ADBIKTap OAAPADBI AAMBIKTBI ACHT€HAE TYCIHY YIIiH AMHIBUCTUKAABIK JK9HE KYKBIKTBIK 6iAiMAepAi 6ipiI<Tipy
KaKeTTIAIriH KepceTeai. 3aHU TIAAIH KOIIKBIPABIABIFBI T€PMHHOAOTHSHBIH HAKTBIABIFBI MeH apHAHbI
JKapTOHAAPADBIH KOAAQHBIAYBIHAH FaHA €MeC, OHbIH Ma3MYHbI MEH TYCIHAIpiAyiHe dcep €TeTiH TapUXH XKJHe
KOHTEKCTiK PaKTOPAAPAAH AQ KOPiHeAl.

3aHu TiAAl 3epTTey — 6¥A TiA MeH KYKBIK apachIHAAFbI ©3apa 6aiAaHbBICTBI TaAAQY, 3aH MITIiHAEpiH
AYPBIC TYCIHAIpY YIIIiH YiiAeCiMAL TYCIHIK KaXKeT eTeTiH CUMOMOTHKAABIK Xyite. Ocbl 6aifAQHBICTBIH MAaHBI-
3ABIABIFBI, 9Cipece, AYPBIC TYCIHAIPMEYAIH KYKBIKTBIK AAYAApFa, COT KaTEAIKTepiHe XKoHe 3aH YCTEMAIriHiH
aAcipeyiHe oKeAyi MyMKiH caAAQp TYPFBICHIHAH afikbIH KopiHeai. OcblAafinma, MaKaAa 3aHU TiAAIH Maceae-
AepiHe FaHA TOKTAABII KOMMal, COHPIMEH KaTap 3aHTE€PAECPAIH KYKBIK KOAAAHY HETi3iHAe JKaTKaH TiAAIK
JKOHE KOHTEKCTIK epEeKIIEAIKTepre AeTeH Ce3iIMTaAABIFBIH APTTHIPY KAXKETTIAITiHE epeKIle Ha3ap ayAapaAbL

3aHu TiAAL TepeH 3epTTey OHBIH AJA TYCIHAIPIAY1 YIIIH Tek TiAAl OiAy JKeTKIAIKCI3 eKeHIH KopceTeal.
3aHrepaep 3aH MITIHAepiHe TOH OeATicispiKITeH, TYCIHIKCI3AIKTEPMeEH SKYMBIC XKACAYABI YHPeHyi Kepek.
TinTi MYKHAT AQMBIHAAAFAH KYKBIKTBIK KYXKATTApPAbIH ©3iHA€ 9PTYPAl TYCiHiKKe 9KeAeTiH eKiyIITHIABIK
aAaeMeHTTepi 60AybI MYMKiH. Bya MaceAeHi TaaAQy YIIIiH MaKaAaA HeTi3ri peljeAeHTTep MeH aKaAEMUSIABIK
3epTTEYACP KaPaCTBIPBIABIIN, TYCIHIKCi3 TIAAIH CHIIATTaMAAbIK, 6eAriAepi AHBIKTAAAADI JKOHE KYKBIKTBIK
KATBIHACTAPABIH aHBIKTHIFBIH KAMTAMACBI3 €TY KOAAAPDHI YCHIHBIAAADL

Maxkaaaaa 3aH TiAiMeH 6aiflAaHBICTBI MICeAeAepPAl aHBIKTayMeH IIeKTeAMeH, OAAPABI MIENIYAiH cTpa-
TETUSABIK )KOAAAPBI A YCHIHBIATAH. Jcipece, 3aH MOTiHAEpiH TYCIHAIPYAIH 9pTYpPAL aaicTepiHe, COHBIH
IImiHAe 3aHrepAik 6iaimM 6epy 6arAapAaMaAaprHa TIAAIK AQFABIAAPADBI €HIi3Y JKoHE KYKBIKTBIK, >kazbara
OHAMAATBIAFAH TiA IPHHIIUNITEPIiH KOAAAHY MICeAeCiHe Hasap ayAapblaaabl. MyHAQI mapasap KYKBIKTHIK,
KATBIHACTAPABIH THIMAIAITIH apTTHIPYFa J)K9HE 3aHTEPACPAIH TIiAAIH 3BOAIOIMACH TYPAAbI xa6apAapAbeb1H
ApTTBIPYFa BIKIIAA €TEAL

KopbITbIHABIAQI KeAe, MAKAAQ 3aH TiAiHIH epeKiIeAikTepi MeH OHBIH KYKBIK KOAAQHY TexdeGeciHAeri
MAaHBI3ABIABIFBIH XKYHeAi TypAe KapacTbIpapbl. KyKbIKTBIK TiAAIH aHBIKTaAFaH MIcCeAeAepi, KHbIHABIKTapbI
MeH KOIHMTMBTIK acIIeKTiAepi OAAPABIH 3aHTEPAEPAIH Kocibu KpI3sMeTiHe 3Cep eTy KOHTEKCTIHAE TaAAa-
Haabl. Makaaapa 3aHU TiAAIH TYCIHAIpMe AeHTeliH apTTHIPYABIH dpicTeMeAik Herispepi YChIHBIABII, OHBIH,
SAIAETTIAIKTI CaKTay, 3aH YCTEMAIriH HBIFANTY JK9HE JAEMAIK ACHTEHAE KYKDBIKTBIK XKYHEACPAIH THIMAL
SKYMBIC iCTeYiH KAMTaMAaChI3 €TYAETi MaHbI3ABIABIFBI aTall KOPCETIACAL

Tyiiindi ce3dep: 3anu mis, KyKbiK KOAOAHY Kbi3memi, KYKbiKmblx mycindipy, KoeHumuemix beiimapan-
motk, mirdik maaday, 3anzepAix Oirim bepy, OHATAGMbIAAH i, KYKbIKIMbIK KOMMYHUKAYUS, mabu2u mirdi
oxdey (NLP), KYKbIKMbLK, MIMIHOep, KYKbIKMazol aHbiKCo30bIK, NIHAPALIK MICIA, 3aHU H#a3ba, Ispucmuxad,
KYKbIKIMbLIK, MEXHOAOSUSAAD, OAOKHETH HIHE KYKbIK, KYKbIKMAzbl HACAHObI UHMEAAEKM, KYKbIKMbIK MepMu-
HoAO2US, KYKbiK ycmemdiei, adiremice KoANeMimOiAIK.
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B.B. HoueBHasi, AOKTOpaHT, Bricmas mxoaa npasa, Maqsut Narikbayev University (Acrana,
Pecrry6anka Kasaxcran): Opnanueckuii 31K KaK BaKHasi COCTaBASIOMast pa6oThI I0pHCTa: mpo-
6AeMBI M TOAXOABI K YAYYIIEHHIO HHTEPIPETAHH OPHANIECKHX TEKCTOB.

AQHHasI CCAEAOBATEAbCKAsI CTAThSI IIOCBSIIIEHA U3YYEHHIO KAIOYEBOIM POAU IOPHAMYECKOTO SI3BIKA B
IOPUAMYECKOI AESITEABHOCTH, [IOAYEPKUBASI €T0 BAXKHOCTb AAS IIPOPECCHOHAABHOMN AESITEABHOCTH FOPHCTOB.
CAOXHasI IPUPOAA FOPHAYECKOTO SI3BIKA CO3AAET 3HAYUTEAbHBIE TPYAHOCTHU IIPU TOAKOBAHHH, TPeOys He
TOABKO TAYOOKOIO 3HAHHS 513bIKA, HO M BAAAEHNSI OCHOBAMH IIPABOBbIX IIPUHIJUIIOB. B cTaTbe MOAPOOHO aHa-
AV3UPYIOTCSI MHOTOTPAHHbIE IIPOOAEMBI, CBSI3aHHBIE C IOHUMAHIEM IOPHAYECKOTO SI3BIKA, M IIPEAAATAIOTCSI
METOAUYECKYE IIOAXOABL, HATIPABAEHHBIE HA COBEPIIEHCTBOBAHNE TOAKOBAHISI FOPUAMIECKIX TEKCTOB.

IO puandecKuit sI3BIK SIBASIETCSI LIEeHTPAABHBIM 9A€MEHTOM IIPABOIIPIMEHUTEABHON IPAKTUKHY, COCTAB-
ASISL OCHOBY IPOJECCHOHAABHON AESITEABHOCTH IOPHCTOB. LIeABI0 MCCAEAOBAHUS SIBASIETCS BBISBACHME
OCHOBOIIOAATaOI[Er0 3HAYEHUsSI IOPHAMYECKOTO SI3BIKA M €r0 POAM B CAOXHOM! cdepe IOPUAUIECKOTO
TOAKOBaHUSL. TPYAHOCTH, C KOTOPBIMU CTAAKUBAOTCS FOPUCTBHI IIPU AHAAU3€E IOPUAMYECKHX TEKCTOB, ITOA-
YepKUBAIOT HEOOXOAUMOCTb MHTEIPALIUH AUHTBUCTHIECKUX M IOPUAMYECKUX 3HAHHI AASL AA€KBATHOTO
HOHUMAaHUSL. MHOIOIPaHHOCTh IOPHANYECKOTO SI3BIKA IIPOSIBASETCS HE TOABKO B TOYHOCTH TEPMHHO-
AOTHIY ¥ MCIIOAb30BAHUU CIIELIUAAUSHPOBAHHOIO JKAPrOHA, HO U B MCTOPUYECKUX M KOHTEKCTYAABHBIX
(akTOpax, BAUSIOLIHX Ha €TI0 COAEPKAHME U TOAKOBaHHe. [I3ydeHne IOPUANIECKOTO S3bIKA IPEACTABASIET
co60i1 u3ydeHHe B3ANMOCBSI3H SI3bIKA M IIPAaBa — CUMOMOTHYECKON CHCTEMbl, FAPMOHMYHOE TOHUMAHHE
KOTOPOil HEOOXOAMMO AASI YCIIEIIHOTO TOAKOBAHHSI IOPUAMYECKHX TEKCTOB. 3HAYMMOCTb ITON B3aH-
MOCBSI3U OCOOEHHO OYEeBHAHA B CBETE BO3MOXKHBIX IIOCACACTBHII HEIIPAaBUABHOTO TOAKOBAHUSL, KOTOPBIE
MOT'YT IPUBECTH K IIPABOBBIM CIIOPaM, CyA€OHBIM OIIIOKAM U OCAQOACHUIO BepXOBEHCTBA IpaBa. Takum
00pa3oM, CTaTbsi He TOABKO (POKYCUPYETCs Ha IMPOOAEMAX IOPUAMYECKOTO SI3bIKA, HO U IIOAYEPKHBAET
HEOOXOAMMOCTb PasBUTHS y IOPUCTOB MOBBIMIEHHON 1yBCTBUTEABHOCTH K AMHTBUCTHYECKUM U KOHTEK-
CTYaABHBIM OCOOEHHOCTSIM, A€KAIIUM B OCHOBE IIPABOIPUMEHEHHSI.

YrayOAeHHOE H3ydYeHHe IOPHANIECKOTO 3bIKA [IOKA3BIBAET, YTO OAHOTO 3HAHMS SI3BIKA HEAOCTATOYHO
AASL €T0 TOYHOTO TOAKOBaHHsI. FOPHCTHI AOAKHBI yMeTh paboTaTh C HEOIPEACACHHOCTSIME U ABYCMbICACH-
HOCTSIMH, XapPAKTEPHBIMU AAST IOPHANIECKHIX TEKCTOB. AaKe TIATEABHO IIOATOTOBAEHHBIE IOPUAUIECKHUE
AOKYMEHTBI MOT'YT COAEPXKATh AEMEHTBI ABYCMBICAEHHOCTH, CO3AABAsi PUCK Pa3AUYHOIO [TOHHMAHHS.
AAst aHaAM3a 9TOI IPOOAEMBI B CTAThe PACCMATPUBAIOTCS KAIOUEBBIE MIPEIICACHTHbIE CAYYaH M HaydHbIe
HCCAEAOBAHIS C L]EABIO BBISIBACHHS XaPAKTEPHBIX 4YePT ABYCMBICAEHHOTO SI3bIKA H IIPEAAOKEHHS IOAXOAOB
K 00ecredeHuIO SICHOCTH IOPUAMYECKOI KOMMYHHKALIUH.

Crarbsi He OrpaHUYNBAETCS BbIIBACHIEM IIPOOAEM, CBSI3AHHbIX C FOPHANIECKIIM SI3bIKOM, HO M IIPEAAQ-
raeT CTpaTerndeckKue IIyTH UX PelleHsI. YACASETCsI BHIMAHIE Pa3AMYIHBIM METOAAM COBEPIIEHCTBOBAHIIS
TOAKOBAHUSI IOPHANYIECKUX TEKCTOB, BKAIOYAsI MHTEIPALHIO SI3BIKOBBIX HABBIKOB B IIPOrPAMMBI IOPUAU-
4eCKOro 06pa3oBaHs U BHEAPEHHE MPUHIIUIOB YIPOIIEHHOTO SI3bIKA B IOPHAMYeCcKOe muchMo. Takue
MepbI CIIOCOOCTBYIOT MOBBIIEHUIO 3 PpeKTUBHOCTU IOPUAMYECKOH KOMMYHHUKAIIMH X OCBEAOMAEHHOCTH
IOPUCTOB 00 9BOAIOLIHH S3BIKA.

B 3akAlodueHHe B CTarbe IPEACTABAEHO CHCTEMHOE HCCAEAOBAHME OCOOEHHOCTEH IOPUANYECKOTO
SI3BIKA M €I'0 3HAYEHUSI B [IPABOIPHMEHUTEABHO IIPAKTHKe, BBIIBACHHbIE IIPOOAEMBI, TPYAHOCTHU U KOTHH-
TUBHBIE ACIIEKTHI OPUAMYECKOTO SI3BIKA AHAAMBHPYIOTCS B KOHTEKCTE UX BAMSHIS HA IPO(ECCHOHAABHYIO
AESITEABHOCTb IOPUCTOB. B cTaTbe IpepAaraeTcss METOAOAOTHYECKASI OCHOBA AASI COBEPIIEHCTBOBAHHS
YPOBHS TOAKOBAHHSI FOPUAUYECKOTO SI3bIKA, IOAYEPKHBASI IO BAXKHOCTD AASI TIOAAEPKAHHIS IIPABOCYAHS,
YKpeIAeHHs BEpXOBEHCTBA IPaBa U obecriedeHus 3¢ PeKTHBHOTrO PpyHKIIMOHHPOBAHMS IPABOBBIX CHCTEM
Ha MHPOBOM YPOBHE.

Kawouesvie crosa: FOpuduueckuil 5361k, npasonpumeHumebHas 0esmerbHOCMb, 0pududeckas unmepnpe-
Mayus, KoZHUMuUsHble Npeds3smocmu, AUH2BUCHUMECKUl aHaAU3, opuduteckoe 00pasosanue, ynpouyeHHoil
a3biK, topuduteckas Kommynuxayus, obpabomxa ecmecmeentozo ssvika (NLP), wopuduueckue mekcmol,
HeonpedeAeHHOCb 6 Npase, MEXOUCYUNAUHAPHBITL 100x00, 10pUdUHECKOe NUCOMO, IBPUCIIUKY, NPABOBLIE
mexHoA02UL, OAOKHELH U NPABO, UCKYCCMBEHHbLI UHMEAAEKM 6 Npase, OPUOUHecKas MepmMuHoA02US, 6epx0-
BEHCIMB0 3aK0HA, JOCyn K npasocyduto.
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Bompocsl, kacaronuecs: IpaBOBOrO PeryAMpOBaHHS B cdpepe UCKYCCTBEHHOTO MHTEAACKTA, CeTOAHS
00CY>KAQIOTCS TOAUTHKAMIL, [IPEACTABUTEASIMHU OU3HeCa, YIeHBIMH, 9TO CBSI3AHO C OBICTPHIM Pa3BHTHEM
AQHHOMW I'pyNIbl LUPPOBBIX TEXHOAOTHH M PacHIMPSIOIIUMCS IIpUMeHeHHeM HX Ha mpakrtuke. ITopxo-
AOM, BBI3BIBAIOINMM HaHOOAE€e IPUCTAABHBIN HHTEPEC, CTAA [IOAXOA K PEIYAMPOBAHUIO UCKYCCTBEHHOIO
HHTeAAeKTa, BbipabarpiBaeMslil EBpornerickum Corosom. IIpeaMeTOM HACTOSIIETO HCCAGAOBAHUS SIBASI-
IOTCSI OCOOEHHOCTH eBPOIEHICKOIO IMOAXOAQ K PErYAMPOBAHUIO HCKYCCTBEHHOTO MHTEAAEKTA, OAHH H3
KOTOPBIX CIIOCOOCTBYIOT COBEPIIEHCTBOBAHUIO €BPOIENCKOTO 3aKOHOAATEABCTBA ¥ IIOBBIIIAIOT IIAHCHI
Ha 3aMMCTBOBaHHE eBPOIIEHCKOTO OIbITa 3a Impepeaamu EBporerickoro Corosa, Apyrue ImpemnsTCTBYIOT
aToMmy. LeAb paboTHI — BHIACAUTD [IPEUMYIECTBA EBPOIENCKOTO IIOAXOAA U €T0 HEAOCTATKH, OIIPEACAUB,
HACKOABKO CHABHBI ITePBble M HACKOABKO YCTPaHHMBI BTopble. OCHOBHBIM METOAOM, HCIOAB3YEeMBIM B
[polLecce IIPOBEAEHHS HCCAEAOBAHIS, ObIA pOPMAABHO-AOTHYECKHIT METOA, HAPSIAY € KOTOPBIM IIPUMEHS-
AMCDH TaKOKe OIMCATeAbHBIH, CPAaBHUTEABHO-IIPABOBOM M CUCTEMHBIM MeTOABL Pe3yAbTaThl CCACAOBAHMS
00AAAQIOT HAYYHO HOBU3HOM, AEMOHCTPHPYS He TOABKO Y€PTHI eBPOIENCKOTO IOAXOAQ, BEITOAHO OTAU-
YAIOIIVIe er0 OT APYTHX IIOAXOAOB HAM, HA00OPOT, OCAAOASIONINE ero KOHKYPEHTHOCTD, HO M IPHYHHbI
$OPMUPOBAHUS ITHX OCOOEHHOCTE, YTO [IO3BOASIET [IPUITH K BHIBOAAM O IIOAOXKUTEABHBIX B [JEAOM IIEp-
CIIEKTHBAX AAHHOTO [IOAX0AQ Ha OyAyLjee.
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Katouesvie cA08a: UCKYCCMBEHHDITL UHIMEAAEKIN; MEXHOAOUU UCKYCCIMBEHHO20 UHIMEAAEKIMA; UCKYCCHBEH-
HAS UHMEAAEKMYAAbHAS cUcmema; npasosoe pezyauposanue; npaso EC; Pezaamenm EC 06 uckyccmsenrom
unmenrekme; esponetickuii 100x00; modeAb pezyAUpoBaAHUS; 20pU3OHIMAALHOE Pe2YAUPOBAHUE; PUCK-OpUEH-
MuposanHviii nooxoo.

BBeapenne

VIcKycCTBEHHDIM HHTEAAEKT SIBASIETCSI HanbOAee BOCTPe6OBaHHOM Ha IIPAKTHKE M OBICTPO Pa3BUBAIO-
I[eFICSI TPYIIION I POBBIX TEXHOAOTHIL — 3TO YTBEPIKAEHIE CIPABEAAUBO IPAKTHIECKH AASI AFOOOH CTpa-
HbI Mupa. PacIpocTpaneHre IPOAYKTOB Ha OCHOBE HCKYCCTBEHHOTO MHTEAAEKTA B 0OPA30BAHUH H 3APa-
BOOXpaHeHUH, B G13HeCe, TOCYyAAPCTBEHHOM YIIPABACHUH H HHBIX 00AACTSIX TPeOyeT CO3AAHIS IIPABOBOIO
PeryAMpOBaHHMs, OTBEYAIOEro HOBBIM PEAAMSM, IIO9TOMY PeryAHUpOBAaHHe HCKYCCTBEHHOT'O HHTEAACKTA
CTOHT Ha ITOBECTKe AHS BO MHOTHX CTPaHAX M 0ObeAMHEHHUSX CTPaH.

B 2017 r. EBponeiickum napaamMeHToM 6b1aa 0A06peHa mepBast pe3oaronus [ 7], Kacaromasics npaso-
BOT'O PeryAMPOBAHIS B OTHOIIEHUN « YMHBIX> POOOTOB, TO €CTh POOOTOB, AOIIOAHEHHDIX HCKYCCTBEHHBIM
HHTEAAEKTOM, KOTOpBIe CIIOCOOHDBI AaBTOHOMHO IIPUHUMATD PELIeHHs], IIPYU 9TOM B COCTOSIHIHU 00y4aThCs
4eMy-TO HOBOMY. Ha IpoTspkeHHH IOCAEAYIOIINX HECKOABKUX AeT KOAUYECTBO pe3oatonuil EBpomapaa-
MEeHTa, OTHOCSIIIUXCSI K AOKYMEHTaM TaK Ha3bIBAEMOI'O «MSITKOTO IIPaBa>> U MOCBSIIEHHBIX HEITOCPEA-
CTBEHHO HCKYCCTBEHHOMY MHTEAAEKTY, 3HAYUTEABHO YBEAUYHUAOCH, 2 BOIIPOC O HEOOXOAMMOCTH CO3Aa-
HMS HOPM IPaBa, YYUTBIBAIONUX CTPEMUTEABHBIH POCT B HCIIOAB30BAHHMMU HCKYCCTBEHHOTO MHTEAACKTA,
IPaKTUYECKH He hcye3aA U3 AUCKyccuu Ao 2021 1., koraa Ha paccMoTpenue B EBponeiickuil mapAaMeHT
ObIA BHECEH 3aKOHOMPOEKT 06 MCKYCCTBeHHOM HHTeAAekTe [ 19].

OO6cyxaeHIe 3aKOHOIPOEKTA M ero Coraacopanue B opraHax Espomerickoro Corosa AAHAOCH He-
CKOABKO AeT, TOABKO B 2024 I. TI0oCAe BHECEHHsI MHOXXeCTBEHHBIX IIOIIPABOK AAHHbIN 3aKOHOMPOEKT ObIA
IpHUHAT 1 cTaA PeraaMeHTOM 06 MCKyCCTBEHHOM MHTeAAeKTe [21], BerynuBmmm B cuay ¢ 1 asrycra 2024
I. AQHHBIA AOKYMEHT SBASIETCA IePBBIM B MUpE 3aKOHOM, HAIIPaBACHHBIM Ha PeryAUpOBAHHE IIHPOKO-
O KpyTa BOIIPOCOB B Cpepe MCKYCCTBEHHOTO MHTeAAeKTa. [IpuHAThIe paHee 3aKOHBI HAYM OA3AKOHHBIE
HOpPMAaTHBHBIE IIPABOBbIE AKTHI TAKUX cTpaH Kkak Kurai, FOxuas Kopes xacaroTcst ropaspo 6oaee y3ko-
ro Kpyra BoIpocos, TeM cambiM EBpomnetickuit Colo3 mpeTeHAyeT Ha pOAb [IEPBOIIPOXOALIA B CO3AAHUH
KOMITAGKCHOTO IIPABOBOT'O PEI'YAUPOBAHHMS B Cpepe NCKYCCTBEHHOT'O MHTEAACKTA, M CTPEMHTCS «IIPOTOA-
KHYTb> YCTAaHOBACHHbIE B 3aKOHE ITOAOXKEHHS B TOM YHCAe 3a ITpepeabl EBpomnesickoro Corosa B kauecTse
00IIeMUPOBBIX CTAHAAPTOB.

PasymeeTcs, BHIMaHue He TOABKO eBPOIENCKUX, HO U MHOCTPAHHbBIX HCCAeAOBaTeARH K 3TOH TeMe B
IIOCAEAHHE TOABI TOABKO BO3PACTAAO, a IIOCAe IPHHSTHsI PeraaMeHTa 06 HCKYCCTBEHHOM HHTEAAEKTE 3TO
BHHMAHHe CTaAO ellje 60Aee IPHCTAABHBIM, TaK Kak cTpansI EBpomneiickoro Coosa IpeBpaTHAUCH B CBOE-
00pasHyIo IMAOIAAKY 9KCIIEPUMEHTA, OT YCIIeMHOCTH HAN HEYCIIEIHOCTH KOTOPOTO BO MHOTOM 3aBHUCHT
Pa3BHTHE IPABOBOTO PeI'yAUPOBAHHIA UCKYCCTBEHHOTO MHTEAACKTA BO BCEM MHpe.

CpeAr eBpOIENCKUX yUeHbIX, aHAAMBHPYIOIINX IPOUCXOASIE B AAHHON 00AACTH SBACHHS, MOXHO
BBIACAMTD aBTOPA OAHOIL M3 TIePBbIX KHHT, IOCBSIIEHHBIX «IIpaBy po6otos> [18], mpodeccopa Typun-
ckoro yHuBepcuteTa Yro Ilarasso [16, 17], a Takke nccaepoBaTeAeil U3 APYTHX HayYHBIX LIEHTPOB, pac-
NOAOXKeHHbIX Ha TeppuTopun EBpomneiickoro Corosa — ®epeprky Kacapoca (Esponeiickuit yausepcurer,
®aropennms) [2], Haraau Cmyxa (Karoanueckuit ynusepcurer Aesena) [25], Mapruna D6epca (Tap-
Tyckuit ynusepcuter) [S], [Taaa Kcemxaxa (Aopsunckuit yrusepcurer) [13] u T.a. K «BHemHUM>
no oTHomeHuo K EBpomeiickomy Coio3y HCCAEAOBATEASIM MOKHO OTHECTH OPHTAHCKUX IPABOBEAOB
Maiikaa Buaa (Yuusepcurerckuit koareax AonpoHa) [27], ®uanne Pomepo-Mopero (Yuusepcurer
Xapropammupa) [24], Uepemuto Apamc-TIpaccas (Oxcdopackuit yausepeurer) [ 1], nccaeposareaeit
u3 amepuKaHckoro Mucruryra Bpykunrca [ 14, 22] uT.a.

OcHOBHbIE TOAOKEHHS
Espomnerickuit Coros mpeTeHAyeT Ha MEUPOBOE AMACPCTBO B CO3AQHUH IIPABOBOTO PEryAMPOBAHMS B
cdepe MCKYCCTBEHHOTO MHTEAAEKTA, IIPH 9TOM eBPOINENCKHUI 3aKOHOAATEAb CTapaeTcs CPOPMHMpPOBATh
HOPMATHBHO-TIPAaBOBOE PEryAUPOBaHIe HCKYCCTBEHHOTO MHTEAACKTA, HACKOABKO 3TO BO3MOXKHO, OIlepa-
THBHO U B TO JKe BpeMsI KadeCTBEHHO, OXBATBIBAsI MAKCHMAABHO IIHPOKUIL KPyT BOIpocoB. OcobeHHO-
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CTDBIO IOAXOAQ SIBASIETCSI IIAAHOMepHast pa3paboTka Eppomnerickum Co1030M KOMIIAEKCHOR TIOAUTHKH IO
Y’KECTOUEHHIO KOHTPOAS 32 HCKYCCTBEHHBIM HHTEAAEKTOM B IIEASIX 3AIUTHI YeAOBEKa K ero mpas. Peus
upeT 0 GOPMUPOBAHNH 3aKOHOAATEABCTBA HA OCHOBE XKECTKUX STUYECKHX IIPABUA, KOTOPBIE IIPH3BAHbI
obecIeunTD 3aIUTY YeAO0BEKa, ero IpaB U CBOO0A B mpubArkaromemcst Al-driven world, To ects B Mupe,
KOTOPBIi1 OYAET YIIPABASTHCS C IIOMOIIBIO HCKYCCTBEHHOTO HHTeAAeKTa. EBpomeiickuM moAXoAOM AeMOH-
CTPHPYeTCSI MOAEAb PET'YAPOBAHISI, OCHOBAHHAsI Ha pyHAAMEHTAABHbIX [IeHHOCTSIX, U CTABSIIIAs BO TAABY
YTAQ AaATOPUTMHYECKYIO 6€30IIACHOCTD, B pe3yAbTaTe 4ero cospaBaemasi B EBpome mpaBoBas 6asa ycra-
HABAVIBAET IIPABHAA Pa3pabOTKU U PAacIPOCTPAHEHHs UCKYCCTBEHHOTO MHTEAAEKTA, OrPAaHUYUBAIONINE
BO3MOXKHOCTHU Pa3spabOTINKOB U AUCTPUOBIOTOPOB.

ByaeT Au eBpoIeiicKuil TOAXOA BOCIIPUHSIT 3AKOHOAAQTEASIMU PasHbIX CTPAH MUPA, IPaBOTBOPYECKU-
MU OpraHaMH MeKI'OCYAAPCTBEHHBIX OObEAMHEHHI? AASI TOTO, YTOOBI OTBETUTH HA ITOT BOIIPOC, CHAYA-
A CTOUT OOPATUTb BHUMAHHE HA OCHOBHBIE MOMEHTBI, ONpeAeAUBIIe GOPMUPOBAHUE €BPOIENCKOTrO
IIOAXOAQ K PETryAMPOBAHHUIO UCKYCCTBEHHOTO HHTEAAEKTA, a IIOTOM BBIAGAUTD €rO TAABHbIE AOCTOMHCTBA
U HEAOCTATKH, «B3BECHB>» KOTOPbIE, MOXKHO OYAET IIOAYYHTb OTBET HA HHTEPECYIOL[HI MHOIUX BOIIPOC.

MarepHaAbI H METOABI

TToArOTOBKA CTaThU CONPOBOXKAAAACH OOpallleHHeM K IIHPOKOMY KPYry HCTOYHHKOB HAYYHOTO Xa-
paxTepa, B IEPBYI0 OYePeAb, Pedb MAET O CTaThSAX M KHHMIAX aBTOPOB, IPEACTABASIONUX eBpOIIeHCKIe
IIKOABI TIPaBa, oOpalieHneM HEIIOCPEACTBEHHO K TeKCTy PeraaMeHTa 06 MCKYCCTBEHHOM HHTEAAEKTE, a
TaloKe K TeKCTaM MHBIX HOPMAaTHUBHBIX IIPABOBBIX aKTOB, B YACTHOCTH TeX, C KOTOPBIMU YKa3aHHBIN AOKY-
MEHT CPaBHHBAETCS.

Ipu npoBeAeHUM HCCAEAOBAHUSI HCIIOAB30BAHBI KaK MaTepPHAAbL, pa3MellleHHbIE B CBOOOAHOM AOCTY-
1e B ceTu «</IHTepHeT>, TaK U MaTEpPHAAbL, O KOTOPBIX CTAAO U3BECTHO HAArOAAPS BOZMOXKHOCTH YYaCTHSI
B ACTHHX IIKOAAX IO TEMATHKe MCKYyCCTBEHHOTO MHTEAACKTA U IPaBa, HAIpUMep, B AeTHel mKoae Eppo-
e CKOr0 YHUBEPCHUTETA.

OCHOBHBIM METOAOM HCCAEAOBAHHS SBASIETCSI pOPMAABHO-AOTHUECKHI METOA, ITO3BOASIONIUI aB-
TOpaM KAACCU(UIIMPOBATh pacCMaTpUBaeMble SBAGHHUS COLIMAABHO-TIPABOBOIO XapaKTepa, MIPUXOAUTD K
OIIpeACAECHHBIM YMO3AKAKOUEHHSIM F API'YMEHTHPOBATh CBOKO IIO3HLIHI0, 0O0CHOBBIBASI CAEAQHHbIE BBIBO-
AbL. Kpome Toro, B mporecce paboTbl HCIIOAB30BAAKCDH OIHCATEABHbIN, CPAaBHUTEABHO-IIPABOBOM U CH-
CTeMHBbII METOABI, YTO AAAO BOZMOXKHOCTD IIOHSTD, HoueMy TopxoA EBpomnetickoro Corosa k peryanposa-
HHIO HCKYCCTBEHHOTO HHTEAAEKTa CPOPMUPOBAACS IMEHHO TAKUM 0OPa3oM.

PesyabTaThl HCCACAOBAHHS
1. PopmMupoBaHHEe eBPONEHCKOro IIOAXOAQ K PeryAHPOBaHHIO HCKYCCTBEHHOIO
HMHTEAAEKTa: IPHIMHHO-CACACTBEHHbIE CBI3H

Eppomeitcknit mopxop K peryAMpOBaHMIO MCKYCCTBEHHOI'O MHTEAAEKTA CKAAABIBAACS B paMKax Ia-
PAAUTMBI eBPOIIEHCKUX IeHHOCTel, B OCHOBY KOTOPOH IOAOXKEH IIPHOPHTET IIpaB YyeaoBeka. CooTBeT-
CTBEHHO 3aAadell, IOCTAaBAEHHOI IlepeA eBPOIENCKIIM 3aKOHOAATeAEM, OBIAO ObecIiedeH e Oe3yCAOBHO-
IO aHTPOIIOLIEHTPHU3Ma IIOAXOAQ, €r0 HAIPaBAGHHOCTU Ha 3Q(PEKTHBHYIO 3aIUTY YeAOBeKa M ero Ipas
B IIN$POBUBUPYIONIEMCS. MUpe. DTO O3HAYAeT, YTO HA ITyTH CO3AAHIS HOBBIX MOAEACH MCKYCCTBEHHOTO
MHTEAAEKTa, HCKYCCTBEHHbIX HHT@AACKTYAABHBIX CHCTeM HOBBIX IIOKOAGHHH 1 Ha Iy TH BHIBOAA HX Ha PhI-
HOK YCTaHABAMBAETCS PsiA OTPaHMYEHMUI, 06yCAOBACHHBIX HEOOXOAUMOCTDIO OXPAHBI IIPAB U HHTEPECOB
geaoBeka. CBHAETEABCTBA 9TOTO MOXHO YBHAETD ellle B MOMEHT 00CY>KACHHS IIPOEKTa MePBO Pe30AI0-
tuu 2017 I., yIIOMUHABIIEFCSI BBINIE U KACABIIENCS. BOBMOXKHOCTH IIPU3HAHMS 32 «YMHBIMI>» poboTaMu
CTaTyca 9AeKTPOHHOrO AuIla. B mapaamMeHTCKOM AOKAaa€, TOATOTOBAEHHOM IPYIIION CIEIIMAAKCTOB IO
nopyuennio Komurera o npasossiM Borpocam Esponapaamenta [16] mepea auckyccueit o 6yaymeit
PE30AIOLINH, YKA3BIBAAOCH, YTO IIPUAAHIE CYOBEKTHOCTH «YMHBIM>» POOOTaM He OYAET COOTBETCTBOBATh
HHTepecaM YeAOBeKa.

VIMeHHO 06€CIIOKO@HHOCTD H3MeHeHHEM IIOAOKEHNUS YeAOBEKa B MUpPe OYAYIero HAAKOCTPUPYET Io-
ULV eBPOIIEHCKOTO 3aKOHOAATEAS. DTO [OATBEPIKAAETCSI AAUHHBIM [IepPeYHeM OIy OAKOBAaHHBIX IIOCAE
2017 r. mporpaMMHBIX AOKYMEHTOB, B yacTHOCTH: KoMMIoHnKe «IcKyccTBeHHBII HHTeAAKT AAsl EBpo-
nbl» ot 25 anpeast 2018 1. [3], «CoraacoBaHHBI [AQH IO UCKYCCTBEHHOMY HHTEAAEKTY> OT 7 AeKabps
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2018 1. [4], «PyKOBOACTBO 1O 9THKE AAS HAAEKHOTO MCKYCCTBEHHOTO HHTEAAeKTa» OT 8 ampeast 2019
r. [6], «<BeAas KHHra HCKYCCTBEHHOTO HHTEAAEKTA: eBPOIEHCKUIl IOAXOA K COBEPIIEHCTBY H AOBEPHIO>
ot 19 $pespaas 2020 r. [28] 1 MHOTUX APyTHX. B mepedrncaeHHBIX AOKyMeHTaX HPOrPaMMHOIO XapakTepa
MOAYEPKUBAETCS KPalHAS BaXXHOCTb COXPAaHEHMS aHTPOMOIIEHTPU3MA B CBA3U CO CTPEMHTEABHBIM pas3-
BUTHEM HCKYCCTBEHHOTO HHTEAAEKTA U IIePEedHCASIIOTCS 00s3aTeAbHbIe TPeOOBAHMUS, KOTOPBIM AOAXKHDI
COOTBETCTBOBATh CO3AABAeMble PA3PAOOTUYMKAMU MOAEAU HMCKYCCTBEHHOTO MHTeAAeKTa. OHU AOAKHBI
Y4IUTHIBaTh pyHAAMEHTAAbHBIE ITPABa AIOAEH U OCHOBBIBATHCS HA 9THYECKUX IPUHIIUIIAX TOAKOHTPOABHO-
CTH YeAOBEKY, TPO3PAYHOCTH, OTCYTCTBUS AUCKPUMUHAITMH H T.A. «DbeAast KHUra HCKycCTBEHHOTO HHTeA-
AeKTa> BIepBble pOPMYAUPYET U BBIHOCHUT Ha O0IeCTBEHHOe OOCYXXAEHIE ITOAXOA K PA3BUTHIO HCKYC-
CTBEHHOT'O MHTEAAEKTA, HALIEACHHbIN Ha CO3AQHIE 9KOCHCTEMBI, TO3BOASIIOIIEl 00eCIIeYnTd HAASKHOE U
0e30IacHOe PasBUTHE HCKYCCTBEHHOTO HHTEAAEKTA [IPH IOAHOM YBAXKEHHH IJeHHOCTEH U IIPaB IPAKAAH.
B aTOM >Xe AOKYMeHTe ITpeAAOKeHA U3HAYAABHO OMHAPHASI CTPYKTYPA ACACHHS CUCTEM UCKYCCTBEHHOTO
MHTEAAEKTA C BBIAGACHHEM BbICOKO- U HUBKOPHCKOBBIX CUCTEM H Y4eTOM 3TOTO IIPU PeryAMPOBaHUM.

B n3paBaeMbIX B TOT IEPHOA AKTaX «MSATKOTO IpaBa>» — pe30Anmax EBponapaaMeHTa HEOAHOKpAT-
HO OTMEYAAOCh, 4TO BO M30eXaHKe ADOOACHHS AHHOTO eBPOIeFCKOro PhIHKA HeOOXOAUMO CHOPMHUPO-
BaTb Ha 00IIeeBPOIIeCKOM IIPOCTPAHCTBE COTAACOBAHHYIO HOPMATHBHO-IIPABOBYIO 0asy B cdepe HCKyC-
CTBEHHOTO MHTEAAEKTa, [I03TOMY 6a30BBbIil aKT AOAKEH NMeTh Hanboaee crporyio opmy (peraamenr), a
He OTHOCHTEABHO 60Aee MATKYIO (AMPEKTHBa).

AHTPONOLIEHTPU3M OIPEAEAUA KECTKOCTh pOPMUPYEMOTO TTOAXOAQ, KOTAQ YEAOBEK H €ro IpaBa He
MOTYT «OTOABUIATbCA B CTOPOHY> PaAM CKOPOCTH Pa3BHTHA MCKYCCTBEHHOTO MHTEAAEKTA H BBIBOAA
IPOAYKTOB C MCKYCCTBEHHBIM HHTEAAEKTOM Ha eBPOIIEHICKUI PBIHOK. B MTOTE MpeAAOKeHHDIN B anpeAe
2021 r. 3akononpoexT (mpoexT PeraamenTa o6 HCKYCCTBEHHOM HHTEAAEKTE) TOAOOHO «BeAoit kuure uc-
KYCCTBEHHOTO MHTEAAEKTA>» 0a3MPOBAACS Ha OLjeHKe YPOBHS PHCKOB, BHIACASISI BMECTO ABYX Y3Ke deThIpe
IPYIIbI PUCKA: HeIIPHEMAEMBIH, BHICOKUE, yMepeHHbIN 1 MUHUMAABHBIH. KpuTeprsamu AAs onpeseseHIS
YPOBHS PHCKOB SIBASIAUCH OOAACTD ¥ XapaKTep HCIIOAb30BAHMS UCKYCCTBEHHOTO HHTeAAeKTA. Tak, B rpym-
Iy HEIPUEMAEMOTO PHCKa OBIAM BKAIOUEHbI CHCTEMbI HCKYCCTBEHHOIO HMHTEAAEKTa, KOTOPbIE IIPEACTaB-
ASIIOT YTPO3y 0€30IIaCHOCTU IPAKAAH U UX [IPaBaM, B TOM YHCAE CHCTeMbI, IO3BOASIOIIYE IIPABUTEABCTBY
IPOBOAUTD «COLAABHYIO OLIEHKY>» U OHOMETPHIECKYIO HACHTHPUKALIUIO B OOILIeCTBEHHBIX MECTAX, A B
TPYIIITY BHICOKOTO PHCKA — CUCTeMBbI HCKYCCTBEHHOTO HHTEAAEKTA, HCIIOAb3yeMble B KPUTHIeCKOM HHPpa-
CTPYKType, 3APABOOXPAHEHHH, 00PA30BaHUK i POPECCHOHAABHOM IIOATOTOBKE, BAMSIONTEH Ha AOCTYII K
pabodnM MecTaM, AeSTEABHOCTH IIPaBOOXPAHUTEABHBIX OPraHOB U T.A. K TpeTseit rpynme (ymepennoro
PHCKa) OTHECEHBI MeHee ONACHblE MOAEAU UCKYCCTBEHHOTO MHTEAAEKTA, IPH UCTIOAb30BAHUU KOTOPBIX
AIOAV BIIpaBe 3HATh O TOM, YTO OHU B3aUMOAEHCTBYIOT C CHCTEMOM MCKYCCTBEHHOTO HHTEAACKT], a He C
1eAOBEKOM, U, HAKOHEIl, YeTBepTasi IPYIIla MUHUMAABHOTO PUCKA OXBATBIBAET OOABIIMHCTBO HCIIOAB3Ye-
MBIX Ha ITPAKTHKe CUCTeM HCKYCCTBEHHOTO MHTEAACKTA, BKAIOYAsl HHTEAAEKTYaAbHbIe CIIaM-QUABTPBI, BU-
AEOUTPBI C 9AeMEHTAMHU HCKYCCTBEHHOTO MHTEAAEKTA, KOTOPbIE MOXKHO HCIIOAB30BATh O3 OrpaHHYeHH .

3a Bpems1, moTpeboBaBIIeecs: Ha AOPAOOTKY IIPOEKTA U COTAACOBAHHE MO3UIIMI PA3AMYHBIX OPTAHOB
Espomnetickoro Corosa, curyarus B chepe HCKYCCTBEHHOTO HHTEAASKTAa M3MEHHAACDH U3-32 PE3KOTO CKad-
Ka B Pa3BUTUM IeHEPATUBHOIO UCKYCCTBEHHOIO MHTEAAEKTA I BHIAGACHIS CETMEHTa 0a30BBIX MOAEAel
HCKYCCTBEHHOTO HHTeAAeKTa. B okoHuaTeabHOM TekcTe PeraameHTa 00 HCKYCCTBEHHOM HHTEAAEKTE,
HpHHITOM B 2024 I, TOSIBUANCH HOPMBI, PeTyAHPYIOIIie pa3paboTKy, BHEAPEHIe U HCIIOAb30BaHUe 6a30-
BBIX MOAEA€T MAU MOAEAEH HCKYCCTBEHHOTO MHTEAAEKTA O0IIjero Ha3HaueHHUs], K KOTOPbIM IIPUMEHSIOTCS
6oAee cTporue TpeOOBAHMUS, YeM K HHBIM MOAEASIM COOTBETCTBYIOIIEH IPYIIIBI PHCKA — BBICOKOTO MAU
yMepeHHOro. BazoBble MOAEAN — 9TO MOAEA, OOyUeHHbIe HA HOABIINX 00BeMaX AQHHBIX 1 HCIIOAb3yeMBbIe
B Pa3AMYHBIX IIPOAYKTAX HA OCHOBE HCKYCCTBEHHOT'O HHTEAAEKTA, TEM CAMBIM, OHH IIPEAIIOAATAIOT IMHPO-
KHII CIIEKTpP BAPUAHTOB UCIIOAb30BaHIsL. KpoMe Toro, B raase 5 PeraamenTa 06 HCKYCCTBEHHOM HHTEAAEK-
Te HA3BAHBI YCAOBHS OTHECEHHUSI MOAEAH MCKYCCTBEHHOTO MHTEAAEKTA OOIero Ha3HAUeHIS K MOAEASIM C
CHCTEMHBIM PUCKOM (TO €CTb PHCKOM, YBEAMMUBAIOIIMMCS BMECTE C BOSMOXKHOCTSIMU MOAEAH, KOTOPBI
MO>XeT BO3HUKHYTDb Ha IPOTSKEHUH BCETo KU3HEHHOTO IIMKAA MOAEAH, Ha KOTOPBIH BAUSIOT YCAOBHSA ee
FICTIOAB30BAHMS, B TOM 9HCA€ He I10 HAa3HAUEHHIO, A TAKXKE YPOBEHb aBTOHOMHOCTH MOAEAH), & 9TO TIPEA-
IoAaraer eife 60Aee CTpOroe peryAMpoBaHue yepes BO3AOKEHHE AOTIOAHUTEABHBIX 003aHHOCTEH Ha I10-
CTABIUKOB IIOAOOHBIX MOAEAEIL.
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B urore Bcrynusmuii B cuay 1 asrycra 2024 1. PeraaMeHT 06 HCKYCCTBeHHOM HHTeAAeKTe (6OABIIMH-
CTBO IIOAOKEHHUI KOTOPOTO HAYHYT HPHMEHATHCS TOABKO IMOCA€ OKOHYAHHUS ABYXAETHETO MepPEXOAHOTO
TNePHOAR) «OCHOBAH Ha YeTHIPEX PA3AMYHBIX YPOBHSX PHCKA: MUHMMAABHbIH PUCK, BHICOKUI PHCK, He-
IPHEeMAEMBIN PHCK U OIPEACACHHDIN PHCK Mpo3padHocTH. OH Takoke BBOAUT CIIEIMAAbHbIC ITPABHAA AAS
MOAEA€! HCKYCCTBEHHOTO MHTEAAeKTa 06mjero HasHadeHUs» |8], Kak yKkasaHo Ha caiite EBpomerickoit
KOMHCCHH, IIOCBSIIIEHHOM CTpaTeruu $opMupoBaHus 1iu$pposoro byaymero EBporsr.

LTean, mpecaeayembie PeraaMeHTOM 06 CKYCCTBEHHOM HHTEAAEKTE, 00O3HAYEHBI IIPSIMO B €I0 CTAThe
1: coBepieHCTBOBAHME QYHKIIMOHMPOBAHUS BHYTPEHHETO PHIHKA 32 CUET eAHHOI IIPaBOBOIl 6a3bl, CO-
AHCTBHE BHEAPEHHUIO OPHEHTHPOBAHHOTO Ha YEAOBEKA M HAAEKHOTO HCKYCCTBEHHOTO HHTEAACKTA.

Hrax, eBpomeicKuil MOAXOA K IPABOBOMY PEI'YAUPOBAHHIO HCKYCCTBEHHOI'O MHTEAAEKTA SIBASIETCS
HarboAee XOpOLIO CPOPMHUPOBAHHBIM HA CETOAHSIIHHUI A€Hb, YTO, C YIETOM IIPUCYIIEFl eBPOIeHCKOMY
3aKOHOAATEAIO IIOCAEAOBATEABHOCTH B €0 CO3AAHMH, IO3BOASET BBIACAUTH OCHOBHBIE YePTHI AAHHOTIO
IIOAXOAQ: AHTPOIOIIEHTPH3M, PUCK-OPHEHTHPOBAHHOCTD M KOMIIAGKCHOCTD peryauposanus. Haspannsie
0COOEHHOCTHU IIOMOTYT Pa300parh IPeNMyIeCTBA K HEAOCTATKU PACCMATPHBAEMOTO MTOAXOAA.

2. IIlpenmymecTBa eBpONENHCKOro MOAX0AQ K PEryAHPOBaHHIO
HCKYCCTBEHHOTO HHTEAACKTa

YTOOBI BHIACAUTD IPEUMYIIIECTBA eBPOIIHCKOTO IIOAXOAQ, CAGAYeT CPAaBHHUTD €T0 C HHBIMH ITOAXOAQ-
MH, KOTOPBIe K HaCTOSIIeMy MOMEHTY CGOPMUPOBAHbI, TOYHEE OTHOCHTEABHO CGOPMUPOBAHDI, IIOTOMY
4TO, KAK y>Ke YIIOMUHAAOCH BbilIe, moAXoA Epormefickoro Corosa 110 cTemneHn IpopaboTaHHOCTH, Oe3yc-
AOBHO, OTlepe)<aeT MHbIe CTPAHBI M PETHOHbI MHpPA. AAS CPaBHEHHs AydIle B3SThb MOAXOABI FOCYAAPCTB
~ MUPOBBIX AHAEPOB I10 YPOBHIO Pa3BUTHs UcKyccTBeHHOro nHTeArekTa (CIIIA) 1 1o TeMaM pasBHTHS
ucKyccTBeHHOro uuTeArexta (Kurait). KaxAbli yIOMSHYTBIA AMAED 10 AAHHOMY TIOKA3aTeAlO SBASETCS
IIePBBIM HAM BTOPBIM B 00€MX KaTerOpHusX, COOTBETCTBEHHO, IMEHHO 3TO Te CyOheKThl, KOHKYPEHIIHIO C
kotopbiMu Esporeiickuit Coros XoTeA 651 BBIUTPaTh, €CAM ObI UMEA TaKyI0 BO3SMOKHOCTb. ITo ypoBHIo 1
TEMITaM Pa3BUTHUS UCKYCCTBEHHOTO MHTeAAeKTa EBpomnefickuit coros orcraer or CIIA n Kuras, Ho 1o
CTeleHH pa3pabOTaHHOCTH IIPABOBOIO PEryAMPOBAHMUS B 9TON cdepe omepexaer ux. Tem cambiM, mep-
BbIM IIPEHMYI}eCTBOM €BpPOIIeHCKOTO TOAXOAA CTAHOBHTCS €TI0 «<IIEPBOIIPOXOAYECTBO >, B CHAY YerO HHbIe
CTpaHBI ¥ MEPOBOE COOOIIeCTBO HAYMHAIOT H3YYaTh eBPOINEHCKHUIL OIIBIT, OOCYXKAATD €r0 U <IIPUMEPSTH
Ha cebsi>», IPOEKTUPYS COOCTBEHHOE 3aKOHOAATEABCTBO B 9TOM 00AACTH.

B cuay TOrO, 4TO €BpOIeHCKHIT TOAXOA H0Aee TPOPabOTaH, OH 06AAAAET KOMIIAEKCHOCTBIO, ITPEAYCMa-
TPUBas <TOPU30HTAABHOE> PEryAUPOBaHHUE, TA€ OAUH HOPMAaTHBHbIN IPABOBOM aKT OXBaThIBAeT IIHPO-
Jainmii KpyT BOIpocos. IIoA0XKeHHS AAHHOTO aKTa PaCIPOCTPAHIIOTCS MPAKTHIECKH Ha BCe BUABI HCKYC-
CTBEHHOT'O MHTEAAEKTA U IIOYTH HA BCe 0OAACTH, B KOTOPBIX OH HCIIOAB3YETCsl, HCKAIOUEHHE COCTABASIOT
BOeHHas cdepa, HAIMOHAAbHAS 0E30IACHOCTb M CHCTEMbI MCKYCCTBEHHOTO MHTEAAEKTA, CIeIHaAbHO
paspaboTaHHbIe M BBEACHHbIE B OKCIIAYATAI[HIO HCKAIOUHTEABHO AASI HAYYHBIX HCCACAOBAHHUI AO MOMEHTA
HX BBIBOAA Ha PBIHOK. KOMIIAGKCHBIN XapaKTep PeryAMpOBaHMS MOXET OBITh Ha3BaH IIPEMMYI]eCTBOM,
Aast cpaBrennst, mopxoabt CIITA u Kurast ropaspo 6oaee ¢parmenrapust. Tak, aast Kuras xapakrepro
oTpacaeBoe (CEKTOPaAbHOE) HAU «BePTUKAABHOE>» PEryAMPOBAHHUE, KOTAQ IPHHUMAIOTCS. MHOTOHCACH-
HbIE aKTBI, KQXXABIN M3 KOTOPBIX YCTAaHABAUBACT IIPABHAQ IO AOCTATOYHO Y3KOMY KPYTy BOIIPOCOB, a TOCY-
AApCTBEeHHbIE OPTaHbl MOT'YT BBOAMTb MHOYKECTBO MCKAIOUeHHUH Mop3akoHHbIMU akTaMu. ITopxoa CIIIA k
PeryAMpOBaHHMIO MCKYCCTBEHHOTO HHTEAAEKTA IPOPAbOTaH ele MeHbIIle, YeM KMTaHCKHH, AeMOHCTPUPYs
KpaifHIO0 pparMeHTapHOCTh. B oTAnune ot Esponetickoro Corosa, rae IPUHAT €AUHDIH 3aKOH, HAIPAB-
ACHHBIN Ha PeryAMpoBaHMe cpephl HCKYCCTBEHHOTO HHTEAAeKTa, M OT KuTas, rae AeHCTByeT HECKOABKO
IIOA3AKOHHBIX aKTOB ¥ 06Cy)AaeTcst mpoekT 3akoHa, B CIIIA mokxa HAAMYECTBYeT «AOCKYTHOE OAESIA0>
U3 AOKYMEHTOB IIPOTPAMMHOT'O XapaKTepa U Pa3ANYHbIX HOPMAaTHBHBIX PABOBLIX AKTOB, HH OAUH U3 KO-
TOPBIX He COAEPYKHT HOPM, TO3BOASIIOIIMX TOBOPUTH 00 OTHOCHTEABHOH CGOPMHPOBAHHOCTH IPABOBOTO
peryAupoBaHus B oToi cdepe. HopMaTuBHas HEOMpPeACACHHOCTh COXPAHACTCS MPH OOABIIOM KOAMYE-
cTBe 3aKOoHOTPoeKToB, BHOCHMBIX B Korrpecc CIIIA u peryAipHO OTKAOHSEMbIX HM.

Prck-0preHTHPOBAaHHOCTD eBPOIICHCKOTO II0AXOAA ITO3BOASIET ITPOBOAUTD YETKYIO TPAAALIHIO B PETy-
AMPOBAHUM OTHONIEHUH C TPUCYTCTBHEM MOAEAEH M CHCTeM HCKYCCTBEHHOTO HHTEAACKTA B 3aBUCHMOCTH
OT YPOBHSI PHCKOB, 4TO CIIOCOOCTBYeT yrnopsaoueHHOCTH. COTAACHO TeKCTY MpeAHCAOBHs K PeraamenTy
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06 HCKYCCTBEHHOM MHTeAAeKTe (ITyHKT 27), TOAXOA, OCHOBAHHBII Ha OLIeHKEe PUCKOB, SBASETCSI OCHOBOM
AASL IIPOIIOPLIMOHAABHOTO U 9P PeKTUBHOrO Habopa 06s13aTeAbHBIX IpaBuA. B myHkre 2 craTpu 3 Peraa-
MeHTa 06 HCKyCCTBEHHOM MHTEAAEKTE YTOYHSIETCS, YTO «PUCK> O3HAYAET COYETAHIE BEPOSITHOCTU BO3-
HHMKHOBEHHS BPeAA M CepPbe3HOCTH 3TOTO BpeAd. PHCK-OpHEeHTHPOBAHHOCTD €BPOIIEHCKOTO II0AX0AA KaK
TOYKA OTTAAKHBAHHSA IIPU CO3AAHUH IIPABOBOTO PEIYAMPOBAHMUA B Cdepe UCKYCCTBEHHOTO MHTEAAEKTA,
HEeCOMHEHHO, IBASIETCS IIPEHMYIIeCTBOM. ODTO IIOATBEPXKAACTCS IIOAOXKEHUMH HEKOTOPBIX AOKYMEHTOB,
KaCAIOIUXCS PeryAupOBaHHUS HCKyccTBeHHOro uHTeasekTa 1 B CIIIA, k mpuMepy «/AOPOKHOH KapThI
HCKYCCTBEHHOTO MHTEAAEKTa>» C KOHKPETHBIMU ACHCTBHSIMH, HAaIIPAaBACHHBIMU Ha COTAACOBaHHME ITOAXO-
aoB Espomneiickoro Corosa u CIIIA, 0cHOBaHHDIX Ha OLeHKe pUcKOB [9]. O6 3TOM e CBHAETeAbCTBYeT
¥ TekcT crarby 43 mpoekra 3akona KHP 06 nckyccrseHHOM nHTeAAeKTe [ 29 ], yeTaHaBAnBaromeit 60aee
CTPOTHUI HAA30D 32 6a30BBIMU MOAEASIMH HCKYCCTBEHHOTO HHTEAAEKTA, YTO TOBOPHUT O 3aMMCTBOBAHHHU
HOAOXKHTEABHOTO eBpoIIelickoro ombita Kuraem.

Ecau mpHOpPHTETHOCTD 3aLIUTHI IPAB YEAOBEKA, AAXe B yIjepd CKOPOCTH Pa3BUTHS MCKYCCTBEHHO-
FO WHTEAAEKTA, CYUTATh AOCTOUHCTBOM, AQIOLIUM AIOASIM OINyIjeHHMe OTHOCHTEABHOH 0e30MacHOCTH
mepea AMIOM HEYMOAMMO HAABHIAIOMEHCS SMTOXH MCKYCCTBEHHOTO MHTEAAEKTA, TO MOXKHO Ha3BaTh 9TO
elje OAHMM IPeHMYIIeCTBOM eBPOIIeHCKOro moaxoaa. Espomneiickuit Coros MocAeA0BaTEAbHO BRICTYTIAET
NpUBEP>KeHIIeM CO3AAHHS CPeAbl, B KOTOPO TEXHOAOTMH MCKYCCTBEHHOI'O HHTEAAEKTA AOAXHBI «yBa-
XKaTb> YeAOBe4eCKOe AOCTOMHCTBO, IIPaBa YeAOBEKA M «3aCAYXKUBATb> AOBEPHS AIOACH.

3. HepocTaTKH eBpONEHCKOro MOAX0AA K PET'YAHPOBAHHIO
HCKYCCTBEHHOI'O HHTEAAEKTa

AHTPOIOLIEHTPU3M eBPOIENCKOrO IMIOAXOAQ H IIOCAEAOBATEABHOCTD, C KOTOPOI 9TOT IPUHIUII BO-
[IAOIJAETCS. B HOPMaX eBPOIIENICKOTO 3aKOHOAATEABCTBA 00 HCKYCCTBEHHOM MHTEAAEKTE, OTPAXKAETCS Ha
CTeIleHH KeCTKOCTH eBPOIIEHCKOTO IIOAXOAR, OTAMYAIOIIIETT er0 OT 6oaee ruOKoro kurarickoro. Kuraii xxe,
HEeCMOTpsI Ha NPU3HAHHE ITePBUYHOCTH ITHYECKHUX MPABHA KaK PYHAAMEHTAABHOH OCHOBBI AASI IIPABO-
BOTO PeryAHMPOBAaHHUS NCKYCCTBEHHOTO MHTEAAEKTA M ACKAAPUPOBAHHS MPHUOPHUTETA ITPAB YEAOBEKa, YTO
COOTBETCTBYET OOIMM IPUHIIIIAM, TPOBO3raameHHbM Ha ypoBHe OOH, pAeAaeT akIjeHT Ha CTUMYAUDO-
BaHWMU MHHOBALIMI IIPU OAHOBPEMEHHOM O0eCIIeYeHIH TOCYAAPCTBEHHOIO KOHTPOAS 32 TEXHOAOTHSIMH.
Kax cAepcTBHE, XOTSI HTEPATUBHOCTD B OIIPEACACHHOM Mepe IPHCYIa 000UM IIOAXOAAM, 1 EBPOIIEHCKOMY,
U KHTANCKOMY, HO 32 CYeT IIParMaTU3Ma BAACTell BO3MOKHOCTel y Kuras 3pech 3HAYHTEABHO 6OAbIIeE,
gyem y EBponerickoro Corosa. C y4eToM BBICOKUX TEMITOB Pa3BUTHUS TEXHOAOTHH HCKYCCTBEHHOTO MHTEA-
A€KTa U 6bICprIM M3MEHEHUEM CHUTYalliH, yMepeHHas TUOKOCTb TTOAXOAQ BBITASIAUT MIPEATIOYTUTEAbHEN
JKE€CTKOCTH.

CeKTOPaABHOCTD MAM «BEPTHKAABHOCTb>» KHTANCKOTO ITOAXOAQ K PEryAUPOBAHHIO UCKYCCTBEHHO-
rO MHTEAAEKTa U OTCYTCTBHE HOPMAaTHBHO-IIPABOBOTO aKTa, KOMIIAEKCHO PEryAHPYIOLIETO BCIO cdepy,
HOBBIIIAIOT OIIEPATUBHOCTD PearnpoBaHus Ha udMeHeHus. locypapcrBenHble oprausl Kurast 06br4HO
OBICTPO OTBEYAIOT HA TEXHOAOTHYECKHUE BbI3OBBI M H3AAIOT AOKYMEHT, BKAIOYAIOIINE OOLIHe IPHHIIUIIBL,
AaBasi IIOHATH Pa3pabOTIMKAM, HHBECTOPAM H IIOAB30BATEASIM KaK OTHOCUTBCS K COOTBETCTBYIOIEH TeX-
Hoaoruu. BripoueM, paspaboTka ImpoeKTa KUTANCKOTO 3aKOHA 06 MCKYCCTBEHHOM HHTEAAEKTE II03BOASIET
CIIPOTHO3UPOBATh HEKOTOPYIO KOPPEKTHPOBKY MmoAx0Aa KuTast u mosiBA€HHEe «TOPH30HTAABHOCTH> B
PeryAMpOBaHHUH HCKYCCTBEHHOTO HHTEAAEKTA, IPUOAVDKAIOIIEl KUTAMCKUI IOAXOA K eBporeiickomy. Tem
He MeHee, THOKOCTb KUTAFCKOTO II0AXOAQ COXPAHHTCS H B CAyYae IIPUHSTHSI TAKOTO 3aKOHA, TIPEXXAE BCETO
B CHAY TOTO, YTO MOAEAB, BBICTparBaeMasi Ha OCHOBE KHTANCKOIO [TOAXOAR, B OOADIIEl CTeIleHH OpHeH-
THPOBaHa Ha [IPOABIDKEHHE HHHOBALI PAAU HAIIMOHAABHBIX U O0IeCTBEHHbIX OAar [23, p- 81],a IpaBa
OTACABHOM AMYHOCTHU UMEIOT MeHbIllee 3HaueHUe. B 9TOM KOHTEeKCTe CTAaHOBHUTCS IIOHSTHBIM, [I0YeMY I10
KUTAFICKOMY 3aKOHOAQTEABCTBY «COLIMAABHASI OLJeHKa>» IPAXKAAH Ha OCHOBE TEXHOAOTHI PACIIO3HABAHMS
AWIL BrIOAHE AorrycTuma [ 10, p. 61].

B cpaBHEHHU C KUTAFCKMM ITOAXOAOM, €BPOIIEHCKHUIT IOAXOA He 00AQAQET TaKOM CTEeIleHbI0 Ollepa-
TUBHOCTH peryAupoBaHui. 3akoHOAaTeAbCTBO EBpormerickoro Corosa A0AblLIe 0OCYKAQETCSA M COTAACO-
BBIBAaeTCS B PaMKaX ITeperoBOPHOTO MpOIlecca, B KOTOPOM 3aAeHCTBOBAHBI BCe 27 FOCYAAPCTB — YACHOB
Espometickoro Corosa. Kurait, Gyaydu eAHHBIM TOCyAQPCTBOM, IIPHYEM YHHTAPHBIM TOCYAAPCTBOM, He
HMEIOIINM B CBOEM COCTaBe CyObeKTOB deaepaliiy, IPHHAMAET 3aKOHBL M IIOA3AKOHHbIE aKThI B cdepe
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HCKYCCTBEHHOTO MHTEAAEKTA CyIIleCTBeHHO ObicTpee. Baaropapst aTomy, Kurait cmor onmepeaurs Espo-
neticknii Cor03 ¥ BBECTH B ACHICTBHE HOPMAaTHBHbIE IIPABOBBIE AKThI, PEI'YAUPYIOIHE OTACAbHbIE BOIIPOCH
B cdepe UCKyCcCTBeHHOTO unTeAAekTa [20].

Hrak, ecAn eBpOIIEHCKOMY MOAXOAY HPUCYIIH «TOPHU30HTAABHOCTD>, 5KECTKOCTD PeryAHpOBAHIs, TO
KHTAFCKUF IOAXOA SIBASIETCSI UBHAYAABHO «BEPTHKAABHBIM>, THOKIM U B CHAY 9TOTO O0A€e PACIIOAOXKEH-
HBIM K TpaHc$opMarmaM. [Iprdaem, eBporefickuil 1 KAUTAHACKUI IIOAXOABI IIPH BCei MX PA3HOCTH MOXKHO
IPUBHATD IIOCAEAOBATEABHBIMH, @ BOT II0AX0A CIITA B 9TOM CMBICAE OTAUYAETCSI, ACAO B TOM, YTO Ga3Hpy-
romuecs: B CIITA IT-ruranTsl CriocoOHBI BAMSTD Ha TOCYAQPCTBO Ooablire yeM B Kutae, a B EBporie Her Ta-
kux I'T-ruranToB, MpaBAQ, aMepUKAHCKYe KOPIIOPAIIMH IbITAIOTCS BAUSTD U Ha MOAMTHKY EBpomnefickoro
Coro3a B 06AaCTH PeryANPOBAHIS HCKYCCTBEHHOTO HHTEAAEKTA.

B Teopuu MOXXHO BHIAGAUTD TPU OCHOBHBIX MOAGAM PET'yAUPOBAHMS HCKYCCTBEHHOTO MHTEAACKTA:

— MOA€AB, OCHOBAHHAs Ha FTOPU30OHTAABHOM NOAXOAE (KOMIIAEKCHOE PeryAupoBaHue, IPIMEPOM Yero
MOXKET CAYYUTD 3aKOH, PeryAMPYIOIIHIl HCIIOAb30BAHME HCKYCCTBEHHOTO MHTEAACKTA B LIEAOM, IIOAOOHO
eBpOIIeNCKOMY );

— MOA@AD, OCHOBAaHHAs Ha CEKTOPAABHOM, OTPACACBOM MOAXOAE (Y3KOM PeryAHpOBaHUH, IOK IIPeA-
noyuTaeMoM Kuraem, rae peryaupoBaHHe HCKYyCCTBEHHOTO MHTEAACKTA OCYIIeCTBASIETCS B PaMKax OT-
A€ABHBIX CEKTOPOB, 10 OTPaHUMEeHHOMY KPYTy BOIIPOCOB);

— MOA€Ab, OCHOBaHHas Ha CAMOPEr'yAUPOBaHHH, TA€ PET'YAUPOBAHUE OCYIIEeCTBASETCA CAMUMH YIacT-
HUKAMH PbIHKA MCKYyCCTBEHHOT'O MHTEAAEKTA.

W3 Tpex mepeyncAeHHBIX BbIlle MOAeAel, I T-TUraHThI IPeAITOYHTAIOT TOCAEAHIOI0, YeM CHABHO TOP-
MO3AT GOPMHUPOBAHNE AMEPUKAHCKOTIO 3aKOHOAATEABCTBA B Cepe HCKYCCTBEHHOTO MHTEAAEKTa, HO 3aTO
MIOAAEP>KUBAIOT TEMIT Pa3BUTHS TexHoAoTrui. B To Bpems xak Eponeiickuit Co03 IPOBOAUT MMOAUTHKY
MOCTYTaTeAbHOTO Y)KECTOUYEHH KOHTPOAS 32 UCKYyCCTBEHHbIM HHTEAAEKTOM B II€ASX 3alUTHI YeAOBEKa U
€ro IIpas, CO3AaBast Oapbephl, MeIIAOIIHe IPOM3BOAUTEASIM U TOCTABIHUKAM, BCAEACTBHE Uer0 CHIDKAETCS
JKeAaHHe HHBECTOPOB BKAAABIBATHCS B HOBbIE eBpOIeHCKIe MPOEeKThl B AAHHOM cepe.

HecMoTps Ha 5keCTKOCTD eBPOMNENCKOro MOAXOAA M Ha BBIAGACHHE IPYTIIbl MOAEAEH HCKYCCTBEHHOTO
HHTEAAEKTa HE[IPHEeMAEMOTO PHCKA, COOp AQHHBIX O AIOASIX, IPHBAEKIINX BHIMAHIE [IPABOOXPAHUTEAD-
HBIX OPTaHOB, C IOMOIIbI0 HHTEAAEKTYAABHBIX CHCTeM HaOAroAeHHs He uckatodaeTcst. CoraacHo Peraa-
MeHTY 00 HCKYCCTBEHHOM MHTEAAEKTe IIPH YCAOBHU IIPEABAPUTEABHOTO PaspelleHnsi CYAd H II0 CTPOTO
OIPEeACACHHBIM CITHCKAM IIPECTYIACHHE B OOIIIEAOCTYITHBIX MECTAX AOIYCTHMO HUCIOAb30BAHHE CHCTEM
OroMeTpuYecKoil HAeHTHUKALHH. VX HCIIOAB3OBaHIE AOAKHO OBITh OrPAHMYEHO BO BPEMEHH U MeCTe,
OCYIIEeCTBASTHCS AUIID B IIEASIX TIOMCKA KePTB MPECTYIACHNUS, IPEAOTBPAIleHUs KOHKPETHO TeppopHU-
CTHYeCKOH YIPO3bl HAH HAGHTUPHUKAIIMH AUIIA, TOAO3PEBAEMOro B COBEPUIEHUHU TSXKKOTO IPECTYTIACHMS.
Takoe orpaHdeHye He CHUMAET BO3PKEHUI CTOPOHHUKOB IIOAHOTO 3aIIpeTa OHOMeTPHIeCKO HACHTHU-
¢uKanuu, BeAb TeM caMbIM PeraaMeHT 06 HCKYCCTBEHHOM HHTEAAEKTe II03BOASIET [IPABOOXPAHUTEABHBIM
OpraHaM COOHpaTh OGHOMeTpHUYeCKUe AAHHBIE ITPAXKAAH B PEKHMe PEaAbHOTO BPEMEHH AASl TOTO, YTOOBI
HCIIOAB30BATh MX IMOCTPAKTYM, & 3TO HPEIATCTBYeT rapaHTHUAM, YTO IPaXKAAHE He CTAHYT «XOATIUMU
YAOCTOBepeHUIMH AMIHOCTH> [ 11].

O6cyxaenne

Ha ocHOBaHUM pe3yABTaTOB MCCAGAOBAHISI MOXHO BBIACAUTD PSIA UepT, IIPUCYIINX eBPOIEHCKOMY
MOAXOAY K PETyAUPOBAHUIO HCKYCCTBEHHOTO MHTEAAEKTA, B CPABHEHHHU C MHBIMH, pOPMUPYIOIMMHUCS B
mupe oaxopamu. Eppomneiickim Cor030M NPeATIPUHUMAETCS TTOTBITKA PACIIPOCTPAHUTD AAHHDII TOAXOA
U 32 IPEACAAMH «eBPOIIEHCKOTr0 KOHTYPa>, BOIPOC B TOM, HACKOABKO YCIIEITHOM OHA OKAXKETCs, KAaK MHO-
rO CTPaH IIOCAEAYIOT B TOM JKe HalpaBAeHuw, 4T0 U EBpomerickuit Coros, Ipu CO3AAHHE COOCTBEHHOTO
IIPaBOBOTO PeryAHpOBaHusL. [ IpeAcTaBAsieTCs], 9TO eBPOIENCKII IIOAXOA K PErYAHPOBAHHIO HCKYCCTBEH-
HOTO HHTeAAEKTa 00AAAAET PSIAOM OUeBHAHbIX IIPEUMYILECTB, YBEANUHUBAIONINX IIAHCHI Ha IIOAOOHYIO pe-
LIETIIIHIO, B TO XK€ BpeMs, IIPUCYINHe TIOAXOAY «MHHYCBI» OYAYT NPEILITCTBOBATD BOCIIPUSITHIO €BPOIIei-
CKOTO PeryAMpOBaHMUS B KaueCTBe 00OpasIia.

CpeaH IIpeUMyIIeCTB — «TOPU30OHTAABHOCTb> PeIYAHMPOBAHIS, IO3BOASIONIASI CUCTEMHO PeryAU-
POBaTh OTHONIEHHS B PACCMATPUBAEMOM cpepe, a TAKXKe ero PHCK-OPHEHTHPOBAHHOCTD, ITO3BOASIONAs
OTTaAKHBATBCS OT YPOBHS PHUCKOB U OT OOAACTH IPUMEHEHMS HCKYCCTBEHHBIX HHTEAAEKTYAABHBIX CH-
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creM. O6e Ha3BaHHbIE YePTHI EBPOIIEIICKOTrO IIOAXOAA IIOBBIIIAOT CTEIIEHb YIIOPSIAOYEHHOCTH B CO3AABAE-
MOM peryAMpOBaHHH, TEM CAMbIM 00ecIiedHBasi BHIIIOAHEHHE 3aAa4, OKMAAEMBIX OT 3AKOHOAATEABCTBA. B
CTOPOHY «TOPH30HTAABHOCTH> PeTyAHPOBAHMS HAUMHAET CKAOHATHCS KuTaii, co BpeMeHeM K 9TOMY ke
npuayT CIIIA, BeAukoOpuTaHus U Apyrue CTpaHbl, HEKOTOPBIE U3 KOTOPBIX yKe H3HAYaAbHO GOPMUPY-
10T CBOE 3aKOHOAQTE€AbCTBO, OPHEHTHPYSCH Ha €BPOIIEHCKUI OIIBIT.

Ilpu BceM KOHCepBaTH3Me eBPOIIEHICKHI IOAXOA OYAET 9BOAIOLIMOHUPOBATD, K PUMEPY, YKe B XOA€e
[IePerOBOPOB 110 COrAACOBAHMUIO IpoeKTa PeraameHTa 06 HckyccTBeHHOM uHTeAAekTe Opanrus, Tepma-
Hust 1 VITaAnst mpoA0O6UpOBaAY CMSIIYeHHe OTpaHUYeHUIT Ha HCKYCCTBEHHBIIN HHTEAASKT OOI[ero Ha3Ha-
YeHIS M AOGHMAKCH PsIAQ KOMIIPOMICCOB, BKAIOUASI OTKA3 OT IPEATIOAATABIIErOCsl BHECEHHS BCEX CUCTEM
HCKYCCTBEHHOTO HHTEAAEKTA O0OIero Ha3HAYEHNUSI B IPYIIITY BBICOKOTO PUCKA.

«Buemnune>» mo orHomenwuio B EBpomnerickomy Co03y HCCAEAOBATEAN COTAAMIAIOTCS C T€M, YTO, XOTSI
cdepa peiicTBus PeraamMenTa 06 HCKYCCTBEHHOM HHTEAAEKTE «B IIEPBYI0 O4epeAb orpanudera Esporeit-
cxuM Co030M, OKHAQETCS, YTO 3aKOH MOXKET CTaTh CTAHAAPTOM Ha TA00aABHOM ypOBHe, 10A06HO Obie-
MY perAaMeHTy IO 3alllUTe AAHHBIX (GDPR) >, IPaBAQ, « cy0beKThI br3Heca ¢ MeHbIIeR BEPOATHOCTBIO
OYAyT BBIPXXaTh 00€CIIOKOEHHOCTb II0 IOBOAY PA3BUTHSI HCKYCCTBEHHOTO HHTEAAEKTA K C OOABIIel Bepo-
SITHOCTBIO OYAYT OTAQBATDh IIPEAIIOYTEHIE HHHOBALHSIM, A HE 3aljUTe > [26, Pp- 218], ITO3TOMY 3aKOHOAQ-
TeASIM, BEAYIIIHIM PabOTy Hap CO3AQHUEM PErYAUPOBAHMS B Cepe UCKYCCTBEHHOTO HHTEAAEKT, IIPHAETCSE
0aAaQHCHPOBATD, IUTHIBASI HHTEPECHL U OM3HeC-CyObEKTOB.

3aKAroueHue

B 3aBepmenme caepyeT eme pa3 IOAYEPKHYTD, YTO eBPOIIEHCKHI MOAXOA K PEryAUPOBAHHIO HCKYC-
CTBEHHOTI'O MHTEAAEKTA 00AAAQET PSIAOM HECOMHEHHbIX [IPEUMYIECTB, CPEAU KOTOPBIX CTEINeHb ero chop-
MUPOBAHHOCTH K HACTOSIIIIEMY MOMEHTY (oHa BBIIIE, YeM Y UHBIX IIOAXOAOB, II09TOMY IIPUBAEKAeT BHIMAHUe
CyOBeKTOB IIPAaBOTBOPYECTBA BO BCEM MUPE U PACIIOAAraeT K 3aMMCTBOBAHHIO), TOPH30HTAABHOCTb PEIyAU-
POBaHUSI, OTYACTH CBSI3aHHAS CO CTEIeHbI0 IIPOPAOOTAHHOCTH IIOAXOAR (oHa TO3BOASIET KOMITAEKCHO ype-
T'YAMPOBaTh OTHOINIEHHUS B PAMKAX AOCTATOYHO CTPONHOM CHCTEMBI), U ero PHCK-OpPUEHTHPOBAHHOCTD, Pa3-
YMHOI1 aABTEpPHATHBbI KOTOPO ITOKA He IIPEAAOXKEHO HI OAHUM APYTHM FOCYAQPCTBOM HAM O0beAUHEeHHeM
rocyaapcrs. AanHble npenmyiectsa EBpornerickuit Coros 6yaeT cTaparbcst pa3BUBarTh.

Yro KacaeTCst HEAOCTATKOB, IPUCYIIHUX eBPOIIEHCKOMY IOAXOAY, TO TAQBHBIM U3 HUX SIBASIETCSI TO, UTO
AASL YCKOPEHHOTO Pa3BUTHS HCKYCCTBEHHOT'O HHTEAAEKTA U BHEAPEHUS MHHOBAIIHI 3aKOHOAATEABCTBO He
AOA’KHO CO3A2BaTh AUIIHUX 0ApbePOB, MEIIAIOLIUX IPOU3BOAUTEASIM U TOCTABILUKAM, B TO BpeMsi Kak EB-
POTIEHCKHIT COI03 OCYIECTBASIET MOAUTUKY IIAAHOMEPHOTO Y>KeCTOUEHHUS! KOHTPOAS 3a MCKYCCTBEHHBIM
HHTEAAEKTOM B LIEASIX 3AIIIUTHI Y€AOBEKA U, TEM CAMbIM, YCTAHABAMBAET HOBbIE Oapbepbl, OLyTUMO CHIDKAS
JKEeAAQHIe HHBECTOPOB BKAAABIBATHCS B HOBBIE IIPOEKTEI B 9TOMH cpepe Ha eBPOIIEHCKOM IIPOCTPAHCTBE.

TeM He MeHee, B paMKaX eBPOIIEHICKOIO IIOAXOAQ CO3AAHA M OYAET IIPOAOAXKATH COBEPIIEHCTBOBATHCS
MOAEADb PETyAUPOBAHIS, OCHOBAaHHAsI Ha QYHAAMEHTAABHBIX LIEHHOCTSIX, CTABSIIasl IPeBBILIe BCero Oe3-
OITACHOCTDb UCKYCCTBEHHOTO MHTEAAEKTA AASI AIOAEH U [T03TOMY CIIOCOOHAsI OKAa3bIBAaTh BAMSHIUE HA AAAD-
Helllllee Pa3BUTHE IIPABOBOTO PErYAUPOBAHNUS HCKYCCTBEHHOTO HHTEAAEKTA BO BCEM MUpeE.
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7KacaHABI MHTEAACKT CaAACBIHAQFBI KYKBIKTBIK, PeTTey MaCeAeAepiH Kasipri yakpITTa cascaTkepaep,
6usHec eKiapepi sxoHe FAABIMAAP ITU(PABIK TEXHOAOTUSAAPADBIH OChI CAHATHIHBIH KEAEA iATepiseyiHe XoHe
OAQpPABIH TOKipubOeAe KeHiHeH TapaAyblHA OAMAQHBICTBI TAAKBIAAYAQ. EH KOII KbISBIFYLIBIABIK TYABIPFAH
TACIA — KaCaHABI HHTeAAeKTTi peTTey yuiH Eypomaasix Opak a3ipaeren aaic. bya seprreyain moni xacas-
ABI IHTEAAEKTTi peTTeYAET] eyPOIaABIK KO3KAPACTDIH epeKIIeAikTepi 6OABII TaObAAABL OChbI epeKImeAik-
TepALH KelOipi eypoIaAbIK 3aHHAMaHBI XKeTiAAIpyTe BIKIaA eTeal xoHe Eypomaasix OpakTan ThIC €ypo-
HAABIK, TOXKIpHOeH] aAy MyMKIHAIriH apTThIpaasl. KepiciHme, 6acka MyMKIHAIKTep OyFaH x0A 6epMeral.
Bya sxymbicToiH Makcarsl — DKM perTeyaeri eypomaAbIK TICIAAIH apTHIKIIBIABIKTAPBI MEH KeMITiAiKTepiH
TYCIHAIpY. ATam aliTKaHAQ, OYA XYMBIC aPTHIKIIBIABIKTAPABIE CAABICTBIPMAABI OepIiKTIriH sK9HEe KeMIMiAIK-
TepAlL JKOX0 MYMKIHAIIiH aHbIKTayFa 6arbiTTasraH. ByA 3eprreyse KOAAQHBIAFAH Herisri spicreme — pop-
MaAbABI-AOTHKAABIK 9AIC, OA KOCBIMIIIA dAICTEPAL KOAAAHYMEH TOABIKTBIPBIAADL, aTall AaTKAHAA, CHIIATTa-
MaABIK, CAABICTBIPMAABI-KYKBIKTBIK, SKOHE JKYHeAik. 3epTTey HOTIKeAepi O6ap FhIABIMU dAeOueTTepre exi
OarpITTa BIKIAA eTepl. DipiHINiAeH, oAap eypOIaABIK TICIAAIH epekineAikTepiH KepceTeal, OHBI Hacka
TICIAAEPAEH QXKBIPATAABI XKHe KepiciHle, OHbIH bacekere KabiAeTTiAiri ToMeH 60AYbI MYMKiH afiIMaKTap-
AbI aHbIKTaliABL ExiHmmipeH, oaap ocbl 6eAI‘iAepAiH KAABIIITACy ce6enTepi TYPAABI TYCiHIK 6epeAi, 6¥A OCBHI
TICIAAIH 60AaLITaK MYMKIHITIAIKTEP] TypaAbl 60AKAM KacayFa MyMKIHAIK Oepeai.

Tyiiindi ce3dep: macandvi uHmMeAAeKM; HACAHObL UHIMEAAEKI TMEXHOAOUSCDL; IKACAHODbL UHIMEALEKIN
wcytieci; kykwixmoux, pemmey; EO xyxvieoy; 2XKacandvr unmearexkm mypanw Epexce; Eyponarvix keskapac;
pemmey modeAi; keAdener pemmey; mayekeze Hezi30eA2eH MACIA.
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cons of the European approach to regulating artificial intelligence.

The issues pertaining to legal regulation in the domain of artificial intelligence are currently being
deliberated by politicians, business representatives, and scientists in light of the accelerated advancement
of this category of digital technologies and their growing deployment in practice. The approach that has
generated the most interest is the one developed by the European Union for regulating artificial intelli-
gence. The subject of this study is the features of the European approach to the regulation of artificial in-
telligence. Some of these features contribute to the improvement of European legislation and increase the
chances of borrowing European experience outside the European Union. Conversely, other features pre-
vent this from occurring. The objective of this paper is to elucidate the advantages and disadvantages of
the European approach to Al regulation. In particular, this paper aims to determine the relative strength
of the advantages and the remediability of the disadvantages. The primary methodology employed in
this research was the formal-logical approach, complemented by the application of additional methods,
namely descriptive, comparative-legal, and systematic. The results of the study contribute to the existing
scientific literature in two ways. First, they demonstrate the features of the European approach, distin-
guishing it from other approaches and, conversely, identifying areas where it may be less competitive.
Second, they provide insights into the reasons for the formation of these features, which allows us to
make predictions about the future prospects of this approach.
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NEPEBOJbI

IIKOAE IIpaBa [10]. Xota camo caoBO «TPAHCHAIIMOHAABHBIN > y>Ke HCIIOAb30BAAOCH paHee, Ha 4TO CaM
Aokeccart obpaiaeT BHUMAHIe, OH BIIEPBBIE CBSI3aA €TI0 C IPAaBOBBIMU HOPMAMH, PEIYAUPYIOLIUME AeHi-
CTBUS, IPOMCXOASIINE 33 IPEASAAMH HAIIMOHAABHBIX IpaHull. Ao cepearbl XX Beka MPaBO PacCMaTpHu-
BaAOCh HCKAIOUHTEABHO B KOHTEKCTe HAIIMOHAABHBIX FOCYAQPCTB, 2 CyBepeHHAasI TOCYAAPCTBEHHAS BAACTD
CYUTAAACh EAMHCTBEHHO BO3MOXKHBIM HCTOYHHUKOM ITPAaBOBBIX HOpM. OCHOBHOE KOHIIENITYaAbHOE Pa3AH-
qre, KOTOPOEe YCTAaHABAMBAAOCH IOPHCTAMH TOTAQ M COXPAHAETCA IIO Cell ACHb, 3aKAIOYAETCS MEXAY Ha-
IJHOHAABHBIM U MEXXAYHAPOAHBIM IpaBoM. K HaIlMOHaABHOMY IIPaBy OTHOCHAMCH HOPMBI YTOAOBHBIX U
I'pa)KAaHCKI/IX KOAeKCOB, aAMI/IHI/ICTpaTI/IBHOI‘O peI'YAI/IPOBaHI/IH u Apyrne HOprI, CO3AaBaeMblie BHYTPI/I
rOCYAQPCTBa U AGHCTBYIONIME Ha ero Teppuropun. MexayHapoaHOe IpaBo, HAITPOTUB, KACAAOCh OTHO-
IEHNI MEXAY FOCYAAPCTBAMHU U AEAMAOCH Ha MEXXAYHAPOAHOE IIyOAUYHOE IIPaBO, KOTOPOE OXBATHIBAAO
AOTOBOPBI, 0OBIYAH U OOIIePH3HAHHbIE IPUHIIUIIBI IPaBa, K MEXXAYHAPOAHOE YaCTHOE IIPaBO, KOTOPOe
OIIPeAEASIAO IPHMeHeHHe HOPM HalJHOHAABHBIX IIPABOBBIX CUCTEM K TPAHCIPAaHMYHBIM YACTHBIM CIIOPaM.

OAHaKO 3Ta KAACCHUKALYSL He YIUTBIBAAA POAb HETOCYAAPCTBEHHBIX CyOeKTOB, TAKUX KaK TPAHC-
HAIIMOHAABHBIE KOPIIOPALIMU U MEXAYHAPOAHBIE OPraHU3ALUU. B yCAOBISIX 9KOHOMUYECKON TA06aAU-
3allMM U POCTAa YaCTHOTO CaMOPEryAMPOBAHHUsS MOHATHE TPAHCHAIIMOHAABHOTO IPaBa, IPEAAOXKEHHOe
AsKeccarom, cTaA0 OTBETOM Ha HECIIOCOOHOCTH HALJMOHAABHOIO U MEXAYHAPOAHOIO IpaBa apPeKTHB-
HO peryAMpOBaTh TPAHCTPAHUYHbIE B3AUMOAEHCTBHUS. /AJKeCcall 0CO3HAA, YTO MHPOBOE COOOLIECTBO YKe
TOTAQ BKAIOYAAO He TOABKO T'OCYAAPCTBA, HO U MHOXX@CTBO HETOCYAAPCTBEHHBIX aKTOPOB, Ubsl AESITEAD-
HOCTb OCTaBaAACh BHE ITOASI 3pEHUS TPAAUITMOHHBIX ITPABOBBIX CHCTeM. FIMEHHO TO3TOMY OH IIPEAAOKHA
TePMUH «TPAHCHALIMOHAABHOE IIPABO>>, «YTOOBI 0003HAYNTD HOPMBI, PEIyAUPYIOLINe AHCTBUSI MAH CO-
6bITHS 32 IpeAeAaMH HallMOHAABHBIX IPAHHMI]> [10, p- 2]. Taxum o6pa30M, €ro OIpeAeAeHHe OXBaThIBAAO
HOPMBI MEXXAYHAPOAHOTO ITYOAMYHOTO U MEKAYHAPOAHOIO YaCTHOIO IIPaBa, a TAKKe WHblE HOPMBI, He
BIIHCBIBAIOINECS B CYIeCTBYIOINIE KaTeTOPHU.

O6cysxaeHne

Baxxuo monuMars, 4TO Moaxop Axeccana K TPaHCHAIIMOHAABHOMY IIPAaBy OTPaXKaA PeaAuH MUPOBO-
ro mopsiaka cepeantsl XX Beka. B ycaoBusax HaaBurericst XOAOAHOM BOFHBI, KOTOpas Ipuobpeaa Gpop-
My IIPOTHBOCTOSIHHS AByX MUPOBBIX CBEPXAEPIKAB U UX COIO3HHUKOB, MEXXAYHAPOAHOE ITyOAMYHOE [IPaBO
CTOAKHYAOCH C TAYOOKHM KPHU3HCOM. BUIIOASIpHAS] CTPYKTypa MHUpa OIPaHHYHUBAAd BOSMOXHOCTH AQAb-
HeHIIero PasBUTHS MEXAYHAPOAHBIX IIPABOBBIX HOPM, YTO MOOYAMAO AjKeccara, KaK CIIELJHAAKCTA B
00AACTH MEKXAYHAPOAHOTO IIPaBa, UCKATh HOBbIE ITYTH pelleHus ITHX mpobaeM. 11 on 06Hapy»xuA, 4TO
BKAIOYEHIE YaCTHBIX CYyObeKTOB B [IOHATHE TPAHCHALIMOHAABHOIO IIPaBa CIIOCOGHO OTKPHITH IIEPCIIeK-
THUBbI AASI OKUBAGHUSI M@XKAYHAPOAHBIX OTHOLIEHHI U paclIMPeHus IIPaBOBOrO PeryAUPOBAHMUS 3a CYeT
HEeTOCyAApPCTBEHHbIX YYACTHHUKOB.

O6mumit moaxoa AjKeccana MOXXHO OXapaKTepPHU30BaTh KaK (YHKIIMOHAABHBIN, IOCKOABKY OH OXBa-
ThIBaA BCe GaKThI M COOBITHSI, «BBIXOASILYE 32 IPEAEABI HAIIMOHAABHBIX IIPABOBBIX CHCTeM>. KatoueBbimM
AOCTOHHCTBOM IIPEAAOXKEHHOTO UM OIIpEAEAEHHS TPAHCHAIIOHAABHOTO [IPaBa GBIAO TO, YTO OHO [IO3BO-
ASIAO OO'BSICHUTD BOBA€UEHIE HETOCYAAPCTBEHHBIX CyO'beKTOB B TPAHCTPAHUYHOE peryanpoBaHue. TeM He
MeHee, OCHOBHbIM HEAOCTATKOM 9TOTO [IOAX0AA ObIAa €r0 M30BITOYHAS IIMPOTA, KOTOPAsl ACAAAR ETO TIPH-
MEHHUMBIM IIOYTH KO BCeM IIPaBOBBIM cHTYarrsiM. HecMOTpst Ha HOBaTOPCKHIL XapaKTep IpeAAOXKeHHON
KOHIJEIIMH, 0COOEHHO B KOHTEKCTE TOrO BpEMEHH, C Pa3BUTHEM IA00AAM3ALIHH, POCTOM TPAHCIPAHIYHOM
TOPrOBAM U COLIMAABHBIX B3AUMOAEHCTBU, ee IPIMEHUMOCTb HadaAa 0cAabeBaTh. [I0CKOABKY IpaHHIbI
HAIIMOHAABHBIX TOCYAAPCTB CTAHOBSITCS BCe 60Aee POHUIIAEMBIMHE, CETOAHS IIPAKTHYECKH HEBO3MOXHO
HA/TH sIBAEHIE, KOTOPOe He COAEPXKAAO OBI 9A€MEeHTHI TPAHCHALMOHAABHOIO [IPaBa, COTAACHO OIIPeAe-
AeHHIO Askeccama. B pesyabraTe TepMHH yTpPaTHA CBOIO YOEAUTEABHOCTD, YTO, KCTATH, OOBSICHSIET OCTO-
POKHOCTD CIIELIMAANCTOB B 0OAACTH MEXAYHAPOAHOTIO IIPaBa IIPU €r0 MCIIOAb30BAHUM B COBPEMEHHBIX
nccaeposanusx [ 14]. [Ipo6aema onpeaeseHus AKeccana 3aKAIOYAeTCsl B TOM, 9TO OHO KacaeTcsi BechbMa
HeOoIlpeAeAeHHOM 00AACTH [IPAaBOBOIO PEryAUPOBAHUS, @ He YTOYHSIET HCTOYHHUKH 9TOTO IIPaBa.

B cBs13u ¢ 9THM psIA HCCAGAOBaT@ACH ITOTIBITAAMCD YTOYHUTD IIOHATHE TPAaHCHAIIMOHAABHOTO TIPaBa, Co-
CPEeAOTOYHB BHUMAHIE Ha €T0 OTAEABHBIX ACIIEKTAX, M CAEAATD €r0 HoAee yeTkuM. B wacTHOCTH, Crierjuasu-
CTBI B 00AAQCTH KOMMEPUIECKOTO IIPaBa, TA€ OOBIYAN TOPIOBAU U TUIIOBBIE AOTOBOPHI TPAAULIOHHO UIPAAU
BOXXHYIO POAb, OXOTHO IIPHUHSIAHU HAEH0 AAJKeccara 0 BOBA€YEHHHN YACTHBIX CYOBEKTOB B TPAHCHALMOHAAD-
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Hoe 1paBo. IIockoAbKy OHa COrAacoBaBBIAACH C IIPUHIIMIIOM IIPU3HAHHUS IIPABOTBOPYECKON POAH YaCTHBIX
Anry. AMepukanckuit iopuct Ayuc e eme B 1937 r. nccaepoBas peHOMEH «IPaBOTBOPUYECTBA YACTHBIX
rpym> [ 8], a Hemenkuit npaBose Fanc Ipoceman-AEpt B 1933 roay yTBepsKAaA, 9TO IIOA THIIOBBIMH AO-
rOBOpaMH CAeAyeT OHMMATh «IIPaBo, CoO3AaBaeMoe caMoit akoHomukoii>» (Das selbstgeschaffene Recht
der Wirtschaft) [7]. Viaes 0 ToM, 4T KyTILibl B TOPrOBIIbI CO3AQIOT CBOE COOCTBEHHOE NIPABO, TAPAAAEABHO
C HAIJMOHAABHBIM IIPABOM HAM AQXX€ BMECTO HEro, YacTO aCCOLUMHPYETCS CO CPeAHEBEKOBBIM TOPIOBBIM
npasom (Law Merchant), npeacTaastomum co6oit cucTeMy HOPM, PaspabOTaHHYIO B XOAe paHHEl eB-
POIIEHICKOM TOPIOBAM CYAQMH, KOTOPBIe IIPUMEHSAN HOPMBI, OCHOBAHHBIE HA OOBIYASIX TOPIOBBIX COO0-
IeCTB, ACFICTBOBABIIMX Ha TOPOACKHUX PhIHKAX, IPMapKaX U B MOPCKHX IIOpTax. B mocaeanne pecaruaeTns
9KOHOMUCTBI, Takue Kak ABHep ['paiid, NCIIOAB30BaAM KOHIIENIIHIO «]lex mercatoria» Kak OTIIPABHYIO TOY-
Ky AASL QHAAM32 YACTHBIX [IPABOBBIX PEXXHMOB B KOHTEKCTe HHCTUTYLIMOHAABHOM 9KOHOMUKH [6].

B 1960-x 1. anramiickuii npasosep Kaaiis IlIMurTo () $, aHAAMBUPYS IPAKTUKY MEXKAYHAPOAHOTO KOM-
MepPUEeCKOTI'0 IIpaBa, IIPUIIeA K BRIBOAY, YTO €T0 HCTOYHHKAMH SABASIOTCS He TOABKO HAaIIMOHAABHbIE 3aKOHbI
HAM MEXAYHAPOAHOE TIPABO, HO U, B IEPBYIO O4epPeAb, AOTOBOPBI M HOPMbI 00br4HOro mpasa. Cchiaasich
Ha ApeBHee «lex mercatoria>, OH IIPOBO3rAaCHA BOBHUKHOBEHNE, TAK HA3BIBAEMOT'0, <« HOBOT'O TOPTOBOTO
npaBa» (New Law Merchant), KoTopoe BHIXOAMT 3a TIPEAEABI HAIMOHAABHBIX MPABOBBIX cucTeM | 13].
ITop06HyI0 TOUKY 3peHHs BHICKA3bIBAaA U eTo $ppaHiysckuil koarera Beproaps [oaaman [S]. Oto «HOBOE
TOProBO€ IIPaBO> CTAAO IIPEAMETOM aKTHUBHBIX IOPUAMYECKUX M IIOAUTHYeCKUX AUCKyccuit Kak B CIIIA,
Tak 1 B EBpone. KaroueBas maes 3aKAl09aAach B TOM, YTO KOMMepUeCKOe IIPaBo, B 3HAYUTEABHOM CTeIIeHH,
$opMHpyeTCs BHEe paMOK IPaBOTBOPYECKHX MHCTUTYTOB HAIIMOHAABHBIX TOCYAAPCTB. TpaHCHAIIMOHAAD-
HOe KOMMepUecKoe IPaBO OTPAKAETCSI B TOPTOBBIX OOBIYASIX U THIIOBBIX AOTOBOPAX, TAKUX KaK Mexay-
HapOAHbIe IPAaBHAA TOAKOBAHHS OCHOBHBIX TepMuHOB BHeHel Toprosau (INCOTERMS), paspa6oTan-
Hble MexayHapopHoit Toprosoii masatoit (ICC), a Takke B PAKTHKe MESKAYHAPOAHOTO KOMMEpYeCKOTo
apbuTpaxa. boaee TOro, 0HO MPOSIBASIETCS], HATIPUMeP, B IIPHHIIUIAX, Pa3pabOTaHHBIX MeKAyHApOAHBIM
MHCTUTYTOM yHU$HKarmu vactHoro npasa (YHHUAPYA), uau B IpUHIMIIAX €BPOIENCKOTO KOHTPAKT-
HOTO IpaBa, KOTOPbIe, OCHOBBIBASICh HA QYHKIIMOHAABHOM CPaBHEHHH HAITHOHAABHBIX TPABOBBIX CUCTEM,
CTPEMSTCS OTPA3UTh OOIIKE YEPTHI IIPABOBBIX TPAAUIIMI UBUAM30BAHHBIX HALIUI [2, p-1 124].

XoTsl «HOBOEe TOProBoe IIPaBO>» YaCTO MCIIOAB3YeTCsS KaK CHHOHHMM TPAaHCHAIMOHAABHOIO (KOM-
MepYecKoro) MpaBa, TAKOil MOAXOA CYIeCTBEHHO OrPaHUYHMBAET MOHATHE TPAHCHALIMOHAABHOTO IPaBa,
XOTS M AeAQeT ero OoAee KOHKPETHbIM, deM Ipepasaraa Apkeccamn. TpaHCHAIIMOHAABHOE ITPAaBO TPAHCIPa-
HUYHON TOPrOBAM, TAKMM 00Pa3oM, PACCMATPUBAETCS KAaK TPETHIl BUA MPABa, HAPSAY C HAIJMOHAABHBIM
U MeXAyHapoAHBIM. Vcxops u3 aToro, Hemenkuit npasoses Kaayc-Tlerep beprep cocraBua oTkprITyIO
9AEKTPOHHYIO 623y AQHHBIX « TpaHCHAIIMOHAABHOE IIPABO>>, KOTOPASI COAEPIKUT He TOABKO HOPMBI, 3AUM-
CTBOBAaHHBIE U3 YACTHDIX KOAMPUKALINIT OOIIMX IPHHIIUIIOB, YIIOMSHY THIX BBIIIIE, HO U Te, KOTOPbIE II0CTe-
IIEHHO CPOPMHUPOBAAKUCH B IIPAKTUKE MEXAYHAPOAHOTO KOMMepuecKoro apburpaxka [1]. Oror mpoekr
«TI0A3yYell Kopuduranum> «Lex Mercatoria» codeTaeT CpaBHHUTEABHO-IIPABOBOM IOAXOA IMPHHIIHAIIOB
YHHAPYA ¢ TpapAMITMOHHBIM TOAXOAOM O01jero mpapa K CyAe0HOMY IIPaBOTBOPYECTBY.

TakuM 06pasoM, IPAKTHKA MEXKAYHAPOAHBIX apOUTPAKHBIX CYAOB 3aHIMAeT LeHTPAAbHOE MECTO B
COBpeMeHHOM TeOPHH TPAHCHAIIMOHAABHOTO IIPaBa. APOUTPaK MOXKET OBITh OPraHU30BAH PA3AUIHBIMU
criocobamu: ot apburpaxa ad hoc, mpu KOTOPOM CTOPOHBI AOTOBOpa HA3HAYAIOT APOUTPOB 110 Mepe BO3-
HUKHOBEHISI CIIOPa, AO MHCTUTYI[OHAAM3UPOBAHHBIX apOUTPAXKHBIX CYAOB, KOTOpbIE IPOBOAST pasbu-
PaTeAbCTBA B COOTBETCTBUH C 3apaHee YCTaHOBACHHBIMH IPaBHAAMH, KaK, HalpuMep, MesxAyHapOAHBIH
apOUTpaXKHBI Cyp Ipu MesxxAyHapopHO# Toprosoit masare B [Taproke. OOImmM AAST 9THX ABYX THIIOB ap-
OuTpaXxka IBASIETCS TOT GaKT, 4TO B POIleCcCe PaspelleH s YACTHBIX CTIOPOB He YYACTBYIOT IPEACTABHTEAN
FOCYAQPCTB. B oTAMUME OT rOCYAapCTBEHHBIX CYAOB, ApOUTPASKHBIN CYA, B COOTBETCTBHU C APOUTPaKHBIM
peraamerrom FOHCHTPAA 1985 roaa, KOTOPBIIL SIBASIETCSI OCHOBOI IIPOLIECCYAABHOTO IIpaBa B 0OAb-
IIMHCTBE CTPAH, MOXKET IIPHMEHATH He TOABKO HAIIMOHAABHOE AOTOBOPHOE IIPAaBO, HO U IIPABOBbIE IPUH-
punsl YHUAPYA naun «Lex Mercatoria». Ha mpaxrike MHOrHe apOUTpasKHble PeLIeHUs OMUPATCS
MMEHHO Ha 9TH MEKAYHAPOAHO-IIPaBOBEIe HOpMSI [ 3; 9].

Coraacno Hero-Mopxckoi kouBerIim 1958 1. 0 npu3HaHUY U IPUBEACHUH B HCIIOAHEHVe HHOCTPaH-
HBIX apOUTPKHBIX PElLIeHHI, KOTOpas NMeeT HAUOOAbIIee KOAMIECTBO YIACTHUKOB, FOCYAAPCTBEHHBIE
CyABI OOSI3aHBI HCIIOAHSITD 9TU apOUTPAXKHbIE pelleHs 0e3 IIOBTOPHOIO PACCMOTPEHHS UX IO CYILeCTBY.
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OTKa3 oT IpU3HAHKSA U IPUBEACHHS B HCIIOAHEHHE AOIYCKAETCS AMIIb B CTPOTO OIPEeASACHHBIX HCKAO-
YUTEABHDIX CAYYAsIX, HAIPHMEP, €CAM HCIIOAHEHHe IPOTHBOPEUHT Iy OAMYHOMY MOPSIAKY CTPAHBI, Ha Tep-
PHUTOPHH KOTOPOH HCIIPAIINBAETCs UCIIOAHeHHe. TeM He MeHee, CTOPOHHHIKHU KOHIIEIIIH HOBOro «Lex
Mercatoria» yTBEp)KAAIOT, B GOABIIMHCTBE CAyYaeB apOUTPAXKHbIE PeIleHUs UCIIOAHSIOTCS CTOPOHAMHU
AOOPOBOABHO, Oe3 IpHBA€YEHUSI TOCYAAPCTBEHHBIX MEXAHHU3MOB, YTO OOYCAOBAGHO HEOOXOAMMOCTBIO
HIOAAEPIKAHHUSI ACAOBOJI PEIIy TAIIUH B MEXXAYHAPOAHOM OU3HeC-coobIecTBe.

Ecan aT0 yTBepKACHHE BEPHO, TO BCE 9AEMEHTHI «HOBOT'O TOPTOBOTIO ITPaBa>» KaK TPAHCHALMOHAAD-
HOTO IIPaBOBOTO PeXKMa — OT HOPM Pa3pelleHus CIOPOB AO MX HCIIOAHEHHS — GOPMHUPYIOTCS U IPHMe-
HSIIOTCSL ICKAIOUHTEABHO YaCTHBIMK CyObekTamu. Ente OAHHM IIPHMepOM TaKOTO YaCTHOTO TPAHCHALMO-
HAABHOTO NPABOBOTO peskuMa sBasercs: [loantnka eaunoro paspemenus pAomeHHsix copos (UDRP),
paspaborannas Kopropauwueii o ynpasaenuio AooMeHHbiME nMeHamu 1 [P-appecamu (ICANN). dtor
MeXaHH3M HarASIAHO AGMOHCTPHUPYeT, KaK HerOCyAApCTBEHHbIE CYOBEKTHI CO3AAI0T U IIPHMEHSIOT TPAHC-
HAITMOHAABHBIE ITPaBOBbIe HOPMBL TpaHCHAIIMOHAABHOE IIPAaBO B KOHTEKCTe TAKMX YACTHBIX IPABOBBIX
PEXHMMOB MOXET OBITh OIPEACACHO CACAYIOIIHM 06pasoMm.

PesyabTaTni

TpaHcHaIMOHAABHOE IIPABO MPEACTABASIET COOOI ABTOHOMHBbIE IIPABOBbIE CHCTEMBI, KOTOPBIE BBIXOAST
32 PaMKH TPAAHILIIOHHOTO PasrpaHMYeHNs HAIHOHAABHOTO U MEXAYHAPOAHOTO (ny6A1/1quro§ npasa. Ono
GOpMHpYeTCsi M pa3BHBAeTCs YCHAMSIMI TAODAABHOTO IPAXKAAHCKOTO O0IIeCTBa U 00AAAQET CACAYIOIINMU
xapakrepuctukam: (1) ocHoBbBaeTcs Ha (a) 06IMX NPHHIKMNIAX IPaBa, BBIPAGOTAHHBIX HA OCHOBE PYHK-
ITMOHAABHOTO CPAaBHUTEABHOTO aHAAN3a (pYHAAMEHTAABHbIX TOAOXKEHUH HAIJHOHAABHBIX IIPABOBbIX CHCTEM,
1 (b) Ha 06BIYAIX MESKAYHAPOAHOTO AEAOBOTO COOOIIECTBA, 3AKPETAEHHBIX B TUIIOBBIX AOTOBOPAX U YCTO-
SBIIMXCS AGAOBBIX MPAKTHKAX, (2) PeaAnsyeTcst YaCTHBIMM MHCTUTYTAMH aAbTePHATHBHOIO PaspelieHus
criopos, (3) ucroAHEeHHe HOPM OCHOBBIBAeTCS MPEMMYILIeCTBEHHO HA COLMAABHDBIX CAaHKIAX, BKAKOYAS
CHIDKEHHE AGAOBOM PEITyTALuU U UCKAIOYeHNe U3 IIPOdecCcHOHAAbHDBIX coobmects. Hakoner, (4) npasuaa
TPAHCHALIMOHAABHOTO IIPAaBa MOT'YT OBITH pOPMAAU30BAHBI B BUAE IlepeUHer! IPHUHIIUIOB, TUIIOBBIX AOTOBO-
POB HAH KOAEKCOB IIOBEACHIS, PA3pabOTAHHBIX YaCTHBIM HOPMOTBOPIECTBOM.

ITonnMaHve TpaHCHAIIMOHAABHOTO IIPaBa Kak GpeHOMEeHa, BKAIOYAIOIIIETO CO3AAHHIE M IIPUMEHeHHe HOpM
YACTHBIMU CyObeKTaMK BHE PAMOK HAI[IOHAABHbIX IIPABOBBIX CHCTEM, IMEET AAAEKO HAYIIHe TOCACACTBHSL.
Takoit TOAXOA TIPEATIOAATAET, YTO IIPABO MOXKET OBITh He TOABKO COBAAHO YACTHBIMU AMIIAMH, HO U IIPHUMe-
HEHO YaCTHBIMH CyAAMH, YTO B 3HAYUTEAbHOM CTEIIeH! AGAAET €r0 He3aBHCHMBIM OT FOCYAAPCTBA. AAd CTO-
POHHUKOB HEOOXOAUMOCTH [OCTOSHHOTO AEMOKPATIYECKOTO KOHTPOAS HaA IIPABOTBOPYECTBOM 9TO IIPEA-
CTaBASIeT 3HAYUTEABHBI BbI30B. OHH OIACAIOTCSI, YTO OTCYTCTBUE ITyOAMYHOTO PEIYANPOBAHIUS B YaCTHOM
IPABOTBOPYECTBE CIIOCOOHO MOCTABHTD IIOA YIPO3y Takue GpyHAAMEHTAaAbHbIE OOLIeCTBEHHbIE L[eHHOCTH,
KAK COIIMAABHOE OAArOIIOAy4Ie, 9KOAOTHYECKIe CTAHAAPTHI i 6€30IacHOCTh TPyAd. TeM He MeHee, nccae-
AoBaumst Mopuria Pennepa u AHppeaca Maypepa CBHAETEABCTBYIOT O TOM, YTO MEXAYHAPOAHBIE apOu-
TPXHBIE CYABI IIOCTEIIEHHO HAYMHAIOT PA3pabaThIBaTh CTAHAAPTHI, KOTOPble MOXHO PacCMAaTPUBATh KaK
BBIPXKEHME HACTOSAMIEN TPAHCHAIIMOHAAPHOM FOCYAQP CTBEHHOM IIOAMTUKHI [12; 11]. Boaee Toro, Trumosbie
AOTOBOPHI B TPAHCHAITMOHAABHOM Cdepe 3a4acTYI0 COTAACOBBIBAIOTCS C YIeTOM MHTEPECOB BCEX 3aHHTepe-
COBAHHBIX CTOPOH,  He HaBsI3bIBAIOTCSI OOAee CAA0O0I CTOPOHE, ITO TOBOPUT O CTPEMAEHHH K AOCTIDKEHHIO
CIIPaBEAAMBOCTH U COAAAHCUPOBAHHOCTHL.

HecmoTps Ha mpopoakaromuecs IOAUTHYECKHEe AUCKYCCUM, KOHIeIIUS TPAaHCHAIIMOHAABHOTO IIPaBa,
CO3AABAEMOTO ¥ IIPUMEHSIEMOTO YACTHBIMU CYOBEKTAMH, MPEACTABASIETCS IIEPCIIEKTHBHOM U QYHKIJMOHAAD-
HOM. ECAY OTAMYHTEABHO 4epTOH TPaHCHAITMOHAABHOTO ITPaBa CYUTATH €T0 YACTHBIA XapaKTep — KaK B CO3-
AQHHH, TaK K B OPUCAUKIIIH, — OHO MOXKET PACCMATPHBATHCS KaK CAMOCTOSITeAbHAs CHcTeMa IpaBa. OpHaKo
TaKOH IMTOAXOA COTIPSDKEH C PUCKOM YPE3MEPHOTO YIIPOIIEHHU.

OMIMpHYeCKUe HCCAEAOBAHMS ITOKA3bIBAIOT, YTO MEKAYHAPOAHbIE KOMMePUEeCKHe CACAKH PEAKO PEryAUpY-
IOTCS] UICKAFOUHTEABHO HOPMaMU «HOBOT'O TOPTOBOTO IPaBa>>, TO €CTh IIOAHOCTBIO YACTHBIMH IIPABOBBIMHU PEXKU-
mamu. Ha npaxTrKe Takie CAGAKH OIHPAIOTCSI HA THOPUAHBIE CHCTEMBI PEryAUPOBAHNSI, COYETAOIHE YACTHBIE
U ITyOAMMHbBIE MEXaHI3MbL. JTO YKa3bIBaeT Ha TO, YTO TPAHCHAIJMOHAABHBIE IIPABOBbIE PEXKIMBI GOPMUPYIOTCS
He PaAr HAy4qHO! CTPOTOCTH, a AAS IIParMaTUIHOTO PeNIeHHs 3aAa9 TPAHCIPAaHUIHOM TOPTOBAH IIOCPEACTBOM
3¢ $peKTHBHBIX HHCTUTYIIMOHAABHBIX CTPYKTYP. B AAHHOM KOHTeKCTe KOHIIEIITHS TPAHCHALIOHAABHOTO ITpaBa
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AOAKHA OXBATBIBATh HEe TOABKO PEAKHE CAYYay TIOAHOCTBIO YACTHBIX IIPABOBBIX PEXKUMOB, HO M THOPHUAHbIE MO-
AEAYL, BKAIOYAIOIIFIE KAK YACTHbIE, TAK U IyOAMIHbIE 9AeMeHThL OAHAKO B YCAOBISIX TAOGAABHON KOHKYPEHIIIH
PEryASTOPHBIX CHCTEM ITyOAUMHBIE SA€MEHTBI TEPSIOT Ty CTelleHb 3¢ $eKTUBHOCTH, KOTOPOLT OHI OOAQAQALL B
PaMKax HAIMOHAABHBIX IOpUCAUKIMEL. HarprmMep, Aaske Koraa apOHTPaKHBINA CyA IIPMEHsIeT HOPMbI HAIIHO-
HAABHOTO AOTOBOPHOTO IIpaBa BMecTO «lex mercatorias, 9T0 IIpaBo AEHCTBYeT He HAArOAAPst MOHOIIOAUH TOCY-
AApCTBa Ha IIPaBOTBOPYECTBO U IIPABOIPUMEHEHNE, A BCAGACTBIIE BbIOOpa CTOpOH. Tako#t BBIOOp OTpaskaeT KOH-
KyPEHIHIO HallHOHAABHBIX IIPABOBBIX CUCTEM C ADYTHIMHU TPAHCHAIIMOHAABHBIMU MEXaHU3MAMU PETyAUPOBAHHSL.

CoBpeMeHHOe TPAHCHAIMOHAABHOE [IPABO, TAKUM 00PasoM, OTPaKAET TEHACHIIHIO K Pa3MBIBAHHIO I'Pa-
HUL| MEXXAY ITyOAMYHOM 1 YaCTHO CdepaMu, ITO SBASIETCSI XAPAKTEPHOI IepPTOI TAOOAANBHPYIOLIErOCS MUPA.
Ora cucreMa IpaBa OXBATHIBAET KAK YACTHBIE, TAK U ITyOAUMHbIE MEXAHU3MbI PETYAHPOBAHILS, PYHKIOHHUPY-
JOIIIHE B YCAOBHSX YTPAThl HAIJMOHAABHBIMH TOCYAAPCTBAMU MOHOTIOAMH Ha ITPAaBOTBOPYECTBO. BaskHyIo poAb
B 9TOM IIPOLjeCCe UIPAIOT MEXXAYHAPOAHbIE OPraHU3AIIUK U HETOCYAAPCTBEHHBIE CyOBEKTHI, AKTHBHO BOBA€-
YeHHbIE B PellleHHe TA00AABHBIX BOIIPOCOB, BKAIOYAS OXPAHY OKPYIKAIOIeH CPeAbl, PeryAHPOBAHIe TPAHCIpa-
HUYHBIX HHBECTULVH, TPYAOBBIE OTHOIIEHI U 3AlllUTY [IPaB IIOTpeduTeAeil. PyKOBOASIIVE IPUHIVIIBI TAKUX
opranmzaruit, kak Opranusaiys skoHoMmdeckoro cotpyaurdectsa (ODCP), HampsMyo BAUSIOT Ha rocy-
AAPCTBEHHYIO TIOAMTHKY, a HeIIPaBUTEeAbCTBEHHbIE OpraHHu3aIy, Takue kak Greenpeace mam Transparency
International, 9¢peKTUBHO BO3AEHCTBYIOT Ha IOBEACHHE KaK HAIJMOHAABHBIX IIPABUTEABCTB, TAK H TPAHCHA-
IJMOHAABHBIX KOpIoparuil. K 4McAy HCTOYHHMKOB TPAHCHAIIMOHAABHOTO IIPaBa OTHOCATCS H GOPMBI «MATKO-
ro mpaBa>, OOLIENPHU3HAHHbIE TOAOXKEHHSI MEXXAYHAPOAHBIX AOTOBOPOB, TOPrOBble OObIYAU U YCTOSIBIIASICS
KOMMepUeCKasi IPAKTHKA, KOTOPble B COBOKYITHOCTH GOPMUPYIOT IHOKYIO K AMVHAMITYHYIO [IPABOBYIO CUCTEMY.

TeMm He MeHee, pa3BUTIE TPAHCHALIIOHAABHOTO [IPaBa, 0COOEHHO HOPM, CO3AABAEMBIX B YaCTHOM IIOPSIAKE,
HOAHVMAET Cepbe3Hble IOAUTIYeCKUe BOIpOchl. [IpoGAEMbI ASTUTIMHOCTH TAKUX HOPM U IIOAOTYETHOCTH UX
CO3AATeAeH OCOOEHHO aKTYaABHBI B TPAHCHAIJUOHAABHOM cdepe, TAe JACTHbIE CYyOBEKTHI 3a4aCTYIO AUIIEHDI Ae-
MOKPATH4eCKOH AeTUTHMHOCTH. OAHAKO MeXaHH3M IIOBBIIICHH ] ACTHTUMHOCTY TAKHX HOPM BCe XK€ CYIeCTBY-
eT. OAHMM H3 KAIOUEBBIX aKTOPOB SIBASIETCS] OOecIiedeHHe IPOLIeCCyaAbHOM CrpaBeAAMBOCTH. IIpuBaeyeHe
IIIPOKOTO KPyTa 3aHHTEPECOBAHHBIX CTOPOH K YaCTHBIM IIPOLIECCAM Pa3pabOTKY IIPaBOBBIX HOPM, Y4eT UX UH-
TepecoB U OOeCIIedeH e TPAHCIIAPEHTHOCTH STUX IIPOLIECCOB CYIIeCTBEHHO YKPEIASIOT AOBEpHe K TPAHCHALH-
OHAABHOMY IIPaBOTBOPYeCTBY. I IprMepoM HHHOBALIIOHHOTO IOAXOAR SIBASIETCS] KOHLIEIIIUS «IPyOOro KOHCeH-
cycau peficTByIOmero kopekca» (rough consensus and running code) [4], Biepsble npumeHenHas B paspaboTke
TEXHMYECKUX CTAHAAPTOB AAs MIHTepHeTa. DTOT IIOAXOA IIPEAIIOAAraeT OTKPBITOE 00CYKACHNE IPEAAOSKEHHIH,
KACAIOIIUXCS MPABUA M CTAHAAPTOB, U MX IIOCACAYIOIIYIO alPO6ALMIO B MPAKTHYeCKOH AesireAbHOCTH. HopMmbl,
AOKa3aBIIIMe CBOIO 3P PEKTUBHOCTD, TOAYYAIOT NIMPOKOE MPU3HAHKE 1 MHTETPUPYIOTCS B TPAHCHAIIMOHAABHYIO
cucremy npasa. Heypaurbie HOpMBI, HAIPOTHB, 0TOpackBarOTCSL. Takim 06pasoM, IPeACTABACHYIE O ACTHTUMHO-
CTH IIPaBa B yCAOBUSIX TAOOaAM3army Tpedyer repeocMbicAeHys. IToka He ITOSIBUTCS €AMHOE KOHCTHUTYLIIOHHO®
MHPOBO€ TOCYAAPCTBO, AEMOKPATHIEeCKIe CTAHAAPTHI He CMOT'YT IIOAHOCTBIO COOAIOAATBCS B TPAHCHAIIOHAAD-
HO¥ cHCTeMe IpaBa. BMecTo 9T0ro HeOOXOAMMO pa3pabaThIBATh HOBbIE MEXaHM3MBI ACTUTHMALIHH, OOecIeunBa-
fo1gre 6aAaHC MeXAY 9 PeKTHBHOCTD IPABOBBIX HOPM U ACMOKPATHYECKUMH IIPHHIJATIAMI.

3akAroueHHe
AHAAU3 3BOAIOIMH TEPMIHA < TPAHCHALIOHAABHOE ITPABO> H €T0 IPAKTUIECKOTO MPHMEeHeHHS TOAIEPKIBa-
€T HeOOXOAMMOCTD YeTKOTO OIIPEACAEHIS €r0 COAepYKaHIs. ITOObI TEPMUH OCTABAACS PEAEBAHTHBIM, OH AOAKEH
OXBATBIBATh HOBbIE GOPMBI COBMECTHOTO PEryAMpPOBaHM, B KOTOPBIX Y4aCTBYIOT YaCTHbIE M TOCYAAPCTBEHHbIE
CybbeKxTaMi Ha TAOOAABHOI ypoBHe. Takoe ompepeAeHre TTO3BOASIET AAEKBATHO OIMCATh MEXAHM3MBI TPAHCIPa-
HIYHOTO YIIPABACHNS], PA3BHBAIOLIHECS B YCAOBHSIX TAODAAM3ALIIIH, K 0OeCIIeYnBaeT AHAAUTHIECKYIO OCHOBY AASI
PeryAupOBaHus TPAHCT PAHMYHBIX OTHOIIEHHH B KOMMEpPYeCKOH, TOAUTHIECKO M COLMAABHOM cdepax.

I'pasnd-Tlurep Karanec, 3aH FRIABIMAAPBIHBIH AOKTOPDI, bpemen yausepcureri 3aH ¢pakyan-
Terinig npodeccopni (Bpemen, Tepmanus): TPaHCYATTHIK KYKbIK: TY>KbIPbIMAAMAaHbIH 3BOAOIIHSI-
ChbI ’)K9He Ka3ipri 3aMaHHbBIH KHBIHABIKTaPBbI.

Kasipri nemic sanrepi, Bpemen yuusepcurerinin (lepmanns) saH ¢pakyabTeTiHiH Ipodeccopbl xkoHe
XAABIKAPAABIK JKeKe KYKbIK CAAACBIHAAFBI JKETEKIIi eypOIaAbIK MaMaHAAPABIH 6ipi I'paapd-TTurep Kaa-
AVECTiH MaKaAacChl, aBTOP YATTBHIK XKOHE XaABIKAPAABIK, KYKBIKTBHIK XKYHEACPACH TBIC IIBIFATHIH, COHAAMN-AK,
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JKeKe, JKOHe JKapUsl HOPMAAAPABIH peTTey TeTiKTepiH 6ipikTipeTiH epekile KYKbIKTHIK KaTeTOPUS peTiHAe
TYCiHeTiH TPaHCYATTBIK KYKBIK YFBIMBIH TAAAQYFA APHAAFaH. TPaHCYATTHIK KYKBIK TPAaHCIIEKAPAABIK ©3apa
iC-KMMBIAABIH, ©CYyiHE JXoHE TPAaHCYATTBIK KOPIOPALMAAAP MEH XaABIKAPAABIK, YHBIMAAD CHAKTHI MEMAE-
KETTIK eMeC aKTepAEPAIH POAiHe JKayall peTiHAe mapa 60AAbL. TPaHCYATTHIK KYKBIK TY)KbIPBIMAAMACHIH
asipaeyai Ouaun C. Askeccym XX FachIpAbIH OPTACBIHAQ AICTYPAL KYKBIKTBIK JKyHeaep skahaHpaHy Ka-
THIHACTAPhIH THIMAL PETTEN aAMatTBIH Ke3Ae 6acTtappr. OHBIH TEOPUSACHI HETi31HAE KeMIHHEH JKeKe cy6'b—
eKTiAepAIH POAIH XK9HEe XaABIKAPAABIK APOUTPAK CHAKTBI AAYAAPABI IIEIIYAIH 0araMa TETIKTepiH ©3eK-
TEHAIpPeTiH apTYpAi Taciaaep KaabimracTbl. HoTioKeciHAE, TPAHCYATTBIK KYKBIK MEMAEKETTIK XKIHEe JKeke
CYG”I)eKTiAep KYPFaH HOPMaAapAbl KAMTHUTBIH THOPUATIK JKyFiere aflHaAABL. TPaHCYATTBIK KYKBIK HOpMa-
AApBIHBIH KeHiHeH KOAAAHBIAYbIHA KapaMacTaH, JKeKe 3aH IIbIFAPYADbIH 3aHABIABIFBI MEH ecelTiAiri Mace-
Aeaepi mahaHAaHy JKarpAafbIHAQ 3aHAACTBIPYADBIH JKaHa TEeTIKTEPiH TaAall eTeTiH Ka3ipri 3aMaHFbI IiKipTa-
AACTApPABIH MAaHBI3ABI TAKBIPBIITAPbI GOABII KaAa bepea.

Tytiindi co3dep: mpancyAammolx KyKolk, sahandany, memiekemmix emec aKmopAap, Xarvlkaparvlk, yii-
bIMOAP, MPAHCYAMMbLK KOPNOPAYUSAAP, HeKe 3aH Wb2APYULbIAbIK, XAAbIKAPAALIK MOPeAiK, 3aHObLAbIK, 3aH

Wol2apy, KyKolk K0AOaHY.

Gralf-Peter Calliess, PhD in Law, Professor, Faculty of Law, University of Bremen (Bremen,
Germany): Transnational Law: Evolution of the Concept and Contemporary Challenges.

The article by contemporary German legal scholar Gralf-Peter Calliess, a professor of the Faculty of
Law at the University of Bremen (Germany) and one of Europe’s leading experts in the field of private in-
ternational law, presents the analysis of the concept of transnational law. The author defines it as a distinct
legal category that transcends the boundaries of national and international legal systems, encompassing
regulatory mechanisms that integrate both private and public norms. Transnational law emerged in re-
sponse to growing cross-border interactions and the role of non-state actors such as transnational corpo-
rations and international organizations. The development of the concept of transnational law was initiat-
ed by Philip S. Jessup in the mid-20th century, when traditional legal systems could no longer effectively
regulate increasingly globalized relations. Based on his theory, various approaches emerged, emphasizing
the role of private actors and alternative dispute resolution mechanisms such as international arbitration.
As a result, transnational law became a hybrid system, including norms created by both state and non-
state participants. Despite its widespread application of transnational legal norms, issues of legitimacy
and accountability of a norm-making process remain key topics in contemporary discussions, requiring
the development of new mechanisms for legitimizing transnational law in the context of globalization.

Keywords: transnational law, globalization, non-state actors, international organizations, transnational
corporations, private norms, international arbitration, legitimacy, law-making, law enforcement.

*Ha 6ase ropuamdeckoro pakyabrera Bpemenckoro yuusepcurera (Bpemen, [epmanmst) MHOTO AeT yCremHo
peaAusyeTcsl yHUKAAbHASI MEXXAYHAPOAHAS AHTAOSI3bIYHAS MAIUCTEPCKast mporpamma “Transnational Law” https://
www.uni-bremen.de/en/jura/faculty-of-law/studying/study-programmes/master-transnational-law
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Toaem Epaenosua KayapIpoB — AOKTOp IOPUAMYECKUX HAyK, Ipodec-
cop, poauacs 25 sHBapst 1955 r. B . IlerpomaBaoscke. 3pech sxe B 1972 1. ¢
OTAMYHIEM OKOHYHA CPEAHIOI0 IIKOAY. B ToM >ke roay mocrymia u s 1977 . ¢
OTAMYHEM OKOHYHA IOPHAIYeCKHi pakyAabTeT KasaxcKoro rocyaapcTBeHHOTO
yuuBepcureTa uM. C.M. Kuposa ?;Ibme — Kasaxckuit HallMOHAABHBIH YHH-
BepcuteT uM. Aab-Qapaby, 1. Aamars). [Tocae oxoryanus BY3a pemennem
TOCYAQPCTBEHHON KOMHCCHH IIO PAacIPEACACHHIO MOAOABIX CIICI[HAAHCTOB
ObIA OCTaBA€H PabOTATh IperoAaBaTeAeM Ha KageApe IPasKAAHCKOTO IpaBa
fopuaugeckoro ¢akyasrera KasI'y um. C.M. Kuposa.

B AeTHHIT epuoA BMeCTe ¢ COKYPCHHKAMU OH PaboTaA B CTyAeHYe-
CKHX CTPOMTEABHBIX OTPSAAX. YKe B Te YHHBEpPCHUTeTCKHe ropbl Toaemn
IPOSIBUA CKAOHHOCTH K HAy4HO-HCCAEAOBATEABCKON PaboTe M aKTUBHO
y4acTBOBaA B paboTe KadpeAPaABHBIX HAYIHBIX CTYAEHYECKHX OOINeCTB
U PeCIyOANKAHCKHX HAYYHBIX KOHQepeHUUsx. MHOIMe COKYpCHHKH
TSIHYAMCB K HEMY H YK€ B Te TOABI €T0 OTAMYAAM OT3bIBUUBOCTD, AOOPOTa,
HOPSAOYHOCTD, YEAOBEYHOCTD U )KEAAHHE IOMOYDb OKPYIKAIOIIHM.

M=orue roast T.E. Kayabipos paboraa B KazaxckoM rocypapcrsen-
HoM yHusepcurete uM. C.M. Kuposa (usine — KasHY um. aab-Qapabn).
B nepuioa ¢ cenTsiopst 1977 r. mo mait 1990 I. mOCA€AOBATEABHO IIPOILIEA
BCE CTYNIEHH POCTa, 3aHMMAsl AOAKHOCTH aCCHUCTEHTa, CTapUIero mpe-
IOAQBATeAs], AOLIEHTA, 3AMECTUTEAS AeKAHA IOPUAMYECKOro (paKyAbTeTa
KasI'V um. C.M. Kuposa. Ynuraa AeKkiuu 1o y4eOHBIM AMCIIUIIAWHAM
«I'paxpanckoe mpaBo>», «Xo03ANCTBEHHOE NPABO>, PIAY CIEIKYpPCOB
KadeApbI IPaXXAAHCKOTO IIPaBa.

ITop pyxoBoactBom ussectHoro B CCCP  yuenoro-mpaBosepa
I0pusa I'puropnesmya bacmra T.E. Kayavipo B ¢eBpase 1987 r. B
TomckoM rocyaapcTsenHom yHusepcutere (Poccus) ycnemno samy-
THA KAaHAMAQTCKYIO AMCCepTaluio Ha TeMy <«IpakpaHCko-mpaBoBble
OIepaTHBHbIE CAHKIMU B XO3SAMCTBEHHBIX 00s3aTeAbCTBaX>». IlepBnIM
OQUITMAABHBIM OIITOHEHTOM Ha 3alIUTe ero AMCCepTaIfHOHHOM pa60T1>1
BoicTynuA npodeccop Kaampikos IOpuit Xam3aToBHM4, BIIOCACACTBHU
— wmuHHCTp octurmu  Poccuiickoit Pepepanyu. OAMH U3 OT3BIBOB Ha
AVICCEPTAIIMIO TIOAIIMCAA PAbOTABIINIT B TOT IIEPHOA 3aBEAYIOIIUM Kade-
APOJ I'Pa’KAAHCKOTO IIPaBa IOPHANIECKOro paKyAbTeTa A€HUHIPAACKOTO
FOCYAAPCTBEHHOTO yHHBepcuTeTa npodeccop Cobuak AHaToAM# Asek-
CaHAPOBHY.

C o6peTeHneM AOATOXXAQHHOM AAS HAIIEX CTPaHbI FTOCYAAPCTBEHHOM
HesaBucuMocTd Toaem EpaeHOBUY OBIA MPHHAT B GOPMUPYEMYIO B TO
Bpemst Apmunucrpanuio IIpesupenra Pecry6anku Kasaxcran. B 1990
- 1992 rr. paboTas B mepsoM coctaBe Aamunucrpanuu IlpesupeHTa
Pecrry6auku KasaxcTaH KOHCYABTaHTOM, CTAPIIMM pedepeHTOM TOCyAap-
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CTBEHHO-TIpaBoBOro oraesa. Oanoit u3 raaBHbIX 3apau T.E. Kayaprposa
Ha 9THX AOAKHOCTSX OBIAQ OKCIIEPTH3a MEPBbIX IPUHUMAEMbIX B HaIIei
CTpaHe 3aKOHOB Iepep moanrcanueM ux I IpesumaenTom Kasaxcrana.

B Te roabl MOAOAQST pecITybANKA TOABKO GOPMUPOBAAL HEOOXOAIMBIE
AASL OCYIIIeCTBACHHUS e€ CyBepeHHUTeTa HOBble OPraHbl FOCYAAPCTBEHHOM
BAacty ¥ ynpasaenus. [Tocae mopnucanus Ykasa Ilpesupenrta «O Hanu-
OHAABHOM IIATEHTHOM BEAOMCTBe» 1 Oecepbl ¢ IIpesmpeHTOM CTpaHbI
B mioHe 1992 . T.E. KayabIpoB 6bIA HampaBA€H CO3AABATh MIATEHTHYIO
cucremy Kazaxcrana.

B 1992-2002 rr. Ha npoTsokeHnH 10 AT OH BO3rAABASIA CO3AAHHOE
uM IlarenTHOe BepoMcTBO Pecrmybamxu KasaxcraH — IjeHTpaAbHBIHR
OpPraH TOCYAQPCTBEHHOTO YIIPAaBACHHS B OOAACTH IIATEHTOB M AUILI€H3HI,
PerucTpanuy TOBapHbIX 3HAKOB M HAUMEHOBAHHI MECT IPOUCXOXKACHHU

T.E. KAYABIPOB, TOB2pOB. 5 5
AOKTOP IOPHAMECKIX HAyK, B aaAbHeMIIeM IIOCA€ 3AIKUTHI AOKTOPCKOM AHCCEpPTALNU OOUASp
npodeccop HOCBATHA Ce0sl IEeAArOrMYecKOMl WM HAYYHOM AESTEABHOCTH B BYy3ax

Kazaxcranma. Tawxe T.E. KayablpoB BHEC ompeaeA€HHBIN BKAAA B AEAO
IIOATOTOBKU KaAPOB AAsL cyaebHOI cucremsl Pecriy6anxu Kasaxcran. ITo mpuraaireHmio pyKOBOACTBa
Bepxosroro Cyaa Pecriy6anku Kasaxcran c mrons 2017 1. o Mapt 2019 1. s1BASIACS pexTOpoM AKapeMun
npasocypus ipu Bepxosrom Cyae PK, a ¢ mapra 2019 1. mo stHBapb 2021 I. OCYIIEeCTBASIA AESITEABHOCTD B
KadecTBe 4AeHa Bricmero cyae6Horo cosera PK.

3naunreseH Bkaap T.E. KayabipoBa B HOpMOTBOPYECKYIO AESATEABHOCTD B Cdpepe IpaBa HHTEAAEKTY-
aabHOI cobcrBeHHOCTH. ToAemn EpAeHOBIY SIBASIETCSI OAHUM U3 Pa3pabOTUHKOB, a TAIOKE PyKOBOAUTEAEM
rpymmn o paspabotke nepsoro u sroporo [latentroro 3akonos PK (1992 1 1999 rr.), 060ux 3akonos PK
(1993, 1999 r1.) «O TOBapHBIX 3HAKAX, 3HAKAX OOCAY)XMBAHUS U HANMEHOBAHUI MECT IIPOMCXOXKACHHUS
TOBapoB>, 3akoHa PK «O6 aBTopckoM mpase 1 cMesKHBIX paBax> (1996 1.), 3akona PK ot 13.07.1999 .
«O6 oxpaHe CeAEKI[OHHBIX AOCTIDKeHMUIT>, 3akoHa PK ot 29.06.2001 r. «O mpaBoBoit OXpaHe TOIIOAO-
Il MHTeTPaAbHBIX MHKpocxeM>, 3akoHa PK ot 18.02.2011 r. «O Hayke>, a Takke 3HAYUTEABHOTO YHCAQ
TIOA3AKOHHbIX aKTOB TI0 OTAEABHBIM 06beKTaM MHTEAAEKTYaAbHO CO6CTBEHHOCTH (PSIA OCTAHOBACHMI
ITpasureabcrsa Pecrry6anku Kaszaxcran paspaboTaHbI MAU UM, MAM PaOOYMMHU TPYIIIIAMH IIOA €r0 PYKO-
BopacTBoM). CO3AQHHAS MM [TaTEeHTHAs CHCTEMA CTPAHbL, IPU3HABABIIAsCS B CBOE BPeMst OAHOM U3 AYYIINX
B CHI, u ceifyac mpopoAxaeT yCIemHo ¢yHKIIMOHHPOBATb.

Kpome yka3aHHBIX 3aKOHOB B cdepe HayKH, IPaBa HHTEAAEKTYAABHOM COOCTBEHHOCTH U MHHOBALIUI,
T.E. KayabIpoB IpUHHUMAaA aKTHBHOE YYaCTHeE U B CO3AAHHU APYTUX 3HAYUMbIX B CAbO€ CTPAHBI IIPaBOBBIX
akToB. Tak, B 1992-1993 .. oH y4yacTBOBaA B paspaborke meppoit Koncrurynuu Pecrrybanku Kazaxcran,
npusaToit 28 sHBaps 1993 r., 65IA OTBETCTBEHHBIM 32 PasAeA «DKOHOMHYECKHE OCHOBBI PecrrybAuku
Kazaxcran>. 3a kpornorausyo paboTy Hap OCHOBHBIM 3aKOHOM HAIIIEro FOCyAApCTBa HarpaxxAeH ITouer-
Hoit I'pamoToii ITpesupenra Pecrry6anku Kazaxcran.

B 1997-1999 r.I. npunuMaA y4acTue B pabodei rpymie mo paspadorke I'paxxaarckoro xosekca PK
(Ocobennas yacrp), eAuHOAMYHO paspaboTas paspes V «IIpaBo HHTeAAEKTYaAbHOI COGCTBEHHOCTH,
B KOTOPbIi BOIIAO 77 CTaTer.

B 1999 r. T.E. KayabipoB Bo3raaBAsia paboure IpYIIIbI ITO pa3paboTke Broporo ITaTeHTHOro 3aKoHa
PK, 3axoHa 0 CeAEKITMOHHBIX AOCTIDKEHHUSX, BTOPOTO 3aKOHA O TOBAPHBIX 3HAKAX, 3aKOHA O IIPAaBOBOH
OXpaHe TOITOAOTHH HHTErPaAbHBIX MUKPOCXEM.

B 2011-2015 rr. T.E. KayasipoB — mpeaceaaTeab CO3AQHHOM mprkasoM Munucrpa rocrunun PK
paboueit rpymmsi o paspadorke IIpeanprunimMareasckoro koaekca PK.

Becsma Baxkno yuactue T.E. KayabipoBa B paspaborTke ¥ IMpPHHSITHH MEXAYHAPOAHBIX IPABOBBIX
akToB. B 1993-1995 rr. T.E. KayasipoB B KauecTBe OQHIJMAABHOTO IPEACTABUTEAS-UACHA paboueit
rpymmst 10 crpan CHI mpumsia yyacTue B paspaboTke MupoBoit EBpasuiickoil IaTeHTHOM KOHBEHIMN
(EAIIK), Yxa3 o parudukanuu KoTopoi B Host6pe 1995 r. 6514 moammcan Ipesupaenrom Kasaxcrana. B
1995 r. T.E. KayabIpOB IIpeACTABUTEASIMU CTPAH-YIACTHHUI OBIA H30PAH IEPBBIM IIpeacepaTeAeM AAMU-
auctparusHoro coseTa EATIK cpokom Ha 2 ropa. B 1993-1994 r.r. Toaem EppenoBuy nIpuHAA yyacTHe B
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paspabotke Mopeasnoro I'pasxaanckoro Koaekca crpar CHI (r. Aeitaen, Toananams) u [pasxkaanckoro
Koaexkca Pecrry6anku Kazaxcran. ITpuHsTHe 9THX 3HAYMMBIX AOKYMEHTOB HIMEAO MECTO COOTBETCTBEHHO
Ha MexmapaamenTckoit Accambaee crpan CHI' u ITapaamente Kazaxcrana. T.E. Kayapipos B uncae Bua-
Hoix yaeHbix CHI' 0514 OTBETCTBEHHBIM 3a PaspaboTKy paspera «lIHTeAreKTyaAbHASI COOCTBEHHOCTD>.

Hapsiay ¢ akTuBHO¥M IpakTHYecKOi 1 HOpMOTBOpYeckoi AesreabHOCTbIO T.E. KayabipoB akTuBHO
3aHMMAACS M HAYYHO-IIEAQTOT e KO paboToit. B mione 2002 r. B AAMATHI yCIELIHO 3aIHTHA AOKTOPCKYIO
AMICCEpTaIjMIO Ha TeMy: «IpaXkKAaHCKO-IIpaBOBasi OXpaHAa O00BEKTOB MPOMBIMIACHHOM COOCTBEHHOCTH B
Pecry6anke Kasaxcran» (Hay4nblit KOHCYABTaHT A.10.H. M.K. CyaefiMeHOB), aKTyaAM3HPOBAB TeM CaMbIM
OAHY M3 MAaAOH3YYEHHbIX, HO HMEIOINKX GOABIIOE IIPAKTIIECKOe 3HAUeHHe OTPacAell [Ipasa.

bBecrieHHBI IPaKTUYECKHI OIBIT CO3AAHMS ITATEHTHOM CHCTeMBbl HAllleH CTPAHBI, KOTAQ BCE IJeHHOe
ocrasocs B mpomaoM — B CCCP, crpane ¢ apyruM, yem B HoBoM KasaxcraHe, 061ecTBEHHO-[IOAUTH-
94eCKUM CTpOeM, AdXKe He HCIIOAb30BABIIEH B CBOEM 3aKOHOAATEABCTBE CAOBA <IIATEHTHAS CHCTEMa>,
HallleA CBO€ OTpaXKeHHe B AOKTOPCKOI ABCcepTaruy 06uasipa. E€ Tema — «I'paxkpaHCKo-TIpaBoBasi 0xpa-
Ha 00'BEKTOB POMBIIIAEHHO! cobcTBeHHOCTH B Pecrrybanke Kasaxcran> BomaoTHAa B cebe Bech IIyTh
MOCTPOEHH ATEHTHOM CHCTEMBI — OT HACOAOTHH AO KOHKPETHBIX IpaBoBbIX HOpM. Kasaxcran mpuaymaa
U BOIIAOTHUA B XXU3Hb YHHUKAABHYIO SIBOYHO-IIPOBEPOYHYIO CHCTEMY IIATEHTOBAHMUS N300peTeHNUH, SIBASIO-
IIYIOCS BBIXOAOM AAS CTPAHBI C [IEPEXOAHOM 9KOHOMHKOI !

C cenrsi6pst 2004 1o utoab 2007 1. T.E. Kayabipos — 3aB. kadpeApOit IpaXKAAHCKOTO IPaBa M IPax-
AQHCKOTO IIPOIjecca, MPOPEKTOp IO Hay4yHo# pabore Axapemun FOpucnpyaenuun Bsicmieil IIKOABI
npaBa «Ipirer> (r. Aamarsr). C centst6pst 2007 r. mo mait 2008 r. Toaem EppeHosnd — pnpexrop Aka-
AeMUH I0PHUCIIPyAeHINH «IaireT>» Kacmmiickoro obmecrseHnoro yuusepcurera B I. AaMarsL. C Mast 1o
Aekabpb 2008 1. — pyKOBOAUTEAD CAY>KOBI MEKAYHAPOAHOTO COTPYAHHUYECTBA U IIPABOBOIO ObOecIeYeH s,
npopeccop Kadpeapbl HACTHO-TIIPABOBBIX AMCIMIIAMH EBpasuiicKoro HaIlMOHAABHOTO YHUBEPCHTETa
um. AH. I'ymuaésa B r. AcTana.

C snBapa 2009 r. Toaem EppesoBud — pupexrop MHCTUTYTa rpaXkAQHCKO-TIPAaBOBBIX HCCASAOBAHUI
Yuusepcurera KA3I'HOY, 3aB. kadeapoit rpakAaHCKOTO TpaBa BricImeil IMKOABI HAIIMOHAABHOTO IIPaBa
Yuusepcurera KA3I'IOY. B Hacrosmee Bpems on — Emeritus mpodeccop AemapraMeHTa 4acTHOIPaBO-
BbIx arcrmanH AO «Magsut Narikbayev University>.

T'oa 32 TOAOM HAYT 3TAIIBI ITPEIIOAABATEABCKOM 1 aAMUHKCTpaTuBHOM padoTsl T.E. KayasipoBsa B Bysax,
yIpaBAeHYeCKUe BepIINHbI B PA3HBIX OPTaHAX M OPTaHU3ALMSX, HA TOCYAAPCTBEHHOM CAY>KOe; HaIlMCaHbI
MOHOTpaduH, yIeOHUKH, yieOHbIe TOCOOHS, CTAThH; PACTET U3BECTHOCTD; IPUXOAUT IPU3HAHME, A C HUM
U HarpaAbl, IIPEMIH, 3BaHIS, O0IeCTBEHHBIE TUTYABL, KOTOPBIX He cuecTb. OAHAKO B UCTOPHH HAYKU OCTa-
HYTCSL HAH, Pa3pabOoTKH, HAyIHBIE HCCACAOBAHIS, IIPEAAOKEHIS, HaA KOTOPBIMU BCE 9TO BPeMsI TPYAHACS
npo¢eccop Toaem Epaenosua Kayabipos.

T.E. KayasipoB umeer cBbire 90 oIryOAMKOBAaHHBIX HAYYHBIX pabOT, U3 HUX B eAUHOAMYHOM aBTOP-
CTBe — HAay4YHas MOHOTpadus, B COABTOPCTBE YUeOHMK AAS CPEAHMX M BBICIIMX y4eOHbIX 3aBeACHHI
«ITarenTHOe mpaBo u maTeHTOBeAeHHe B Pecrrybanke Kasaxcrans, yueOHUKU AAs By30B «IpakpaHckoe
npaso Pecrrybanku Kasaxcran>, «IIpaBo uHTearekTyaapHOM cobcTBerHOCTH PectryOanku Kasaxcrans,
HAy4HO-TIOMyAsIpHBIe M3AaHUS «IIpaBo MHTeAAekTyaAbHOU coOcTBeHHOCTH Pecrrybanku Kasaxcran»
(1999 1.) u «Kasaxcran Pecrry6AUKaCHIHBIH 3HATKEPAIK MEHIITK KYKBIFBI>, KOMMEHTApUHU K [ pakpaHCKO-
My Koaexkcy PK, a Taioxe cnenuaausupopansbeiM 3akoHaM PK.

T.E. Kayasipos aBrop KHHMI <«VIHTeAAeKTyaAbHasi COOCTBEHHOCTb B MEXAYHAPOAHO-IIPABOBBIX
oTHOmeHusx>» (1996 r.), «[pakAaHCKO-IpaBoBas OXpaHa 06BEKTOB MPOMBIIACHHON COOCTBEHHOCTH
B Pecriy6amke Kasaxcran» (2001 r.), «OCHOBBI MaTeHTHOTO IpaBa M NATEHTOBaHHMS B Pecrry6anke
Kasaxcram» (2003 r.), pyHAAMEHTAABHOTO HAYYHOTO HCCAGAOBAHHS MO TeMe «IIpaBoBoe obecmeuenwe
Bcrymaenns Kasaxcrana Bo Beemupryio Toprosyio Opranmsanuro. OxpaHa HHTEAAEKTYaABHOH COO-
cTBenHOCTH> (2020 I.) o AMHMM MuHHUCTepcTBa 06pasoBanus 1 Hayku Pecrry6anku Kaszaxcran, tawke
HAy4HO-HCCAEAOBATEAbCKUX PaboT mo TeMaM: «IIpaBoBast oxpaHa 0ODBEKTOB MHTEAAEKTYAABHOM COO-
crBenHoctH B Pecry6anke Kasaxcran», «IIpaBoBble mpoOAeMbI PeaAM3aIuy [PAB UHTEAAEKTYAABHON
COOCTBEHHOCTH», «AKTyaAbHBIE ITPOOAEMBI TEOPUH IPAXAAHCKOTO IPaBa U IPAKTHKU IPUMEHEHMS
IPaXXAAHCKOTO 3aKOHOAATEABCTBA>.
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Ero Tpyapr mupoxo ussecTHb He Toabko B Kasaxcrane, rocysapcrsax CHI, Ho u B cTpaHax paAb-
Hero 3apy0eXxspsL.

Yuenuku u couckareau T.E. Kayasiposa ycrenHo paboraror B By3ax i OpraHH3aLIsIX PasHbIX peru-
onos Kaszaxcrana. OH Hay4YHBIH PyKOBOAUTEAD: AUCCEPTAIIMI Ha COMCKAHME YIeHOH CTelleHH KaHAMAATA
opuAMdecKknx Hayk AuHaHoBa A., Aocxanosa JK., Tyaerenosa T.b., Eaeycusosoit 1.K., Mabscosoit
I'A., Kartmataesoit A., Kyaestposoit Y.E., Xamszuna Y. M., Aayr6aesoii-Myxraposoit A.E., Kappipbexyast
M., Kumxunmbaesoit P.A., Mi6parumosoit O.I', Temupbexosoit A.K., Ceippikosa H.E.; PhD apoxropcknx
auccepranmit Kanarosa T.K., Xamauna E., Moaaabaesa P., Amumosoit 3., Ecremuposa M., A6ruaosoit M.

Haxopascp Ha 3acayxxensHoM otabixe, T.E. Kayabipos 3anHmMaeTcst 00IeCTBEHHO-IIOAE3HOI A€SITEAD-
HOCTBIO, siBASIACS ¢ 2008 I. A0 HepaBHero BpeMeHH 6eccMeHHBIM YyaeHOM Komuccnu o momMuaoBaHuio
npu Ipesupente Pecrrybanku Kasaxcran; apburpom MesxaAyHapoAHOTo apOUTpaskHOro cyaa mpu Top-
rOBO-IIPOMBINIAeHHOF maAare Pecrybanku Kasaxcran; uaeHOM AMccepTalliOHHOTO HaydyHOTO COBETa
AkapeMUH IPaBOOXPAaHUTEAbHBIX opraHoB IIpoxyparyper Pecmybaumku Kasaxcranm; IlpescepaTesem
OTPACAEBOIO COBETa IO NMPO(ECCHOHAABHBIM KBAAMPUKALMIM B Chepe MHTEAAEKTYAABHON COOCTBEH-
Hoctu Mununcreprca ocrunuu Pecrrybanku Kasaxcran; YaeHOM pepakIIMOHHON KOAAETHE JKypHAAa
«IIpaBo urocypapcTBo>.

3a BecOMbIif BKAAA B HAayKy U ITPaBOTBOPYECTBO, aKTUBHYIO ITPOPECCHOHAABHYIO AeSATEABHOCTD ToAent
EpaAeHOBUY ObIA YAOCTOEH PSAOM 3aCAyXKeHHBIX Harpaa: ITouernas I'pamorta Ilpesupenra Pecrry6anku
Kazaxcran; Baaropapuocts Ipesupenta Pecrybanku KasaxcTaH n HarpyAHBIH 3HAK «AATBIH KBIPAH>;
Mepaan «10 aer rocyasapcrBeHHOM HesaBucumocTu Pecrrybanku Kaszaxcran», «20 AeT rocyaapcrBeH-
Hoit HesaBucumoctu Pecrrybauxu Kasaxcran»; «10 aer Korcrurynuu Pecrry6auxu Kasaxcran », «20
aet Koncrurynuu Pecniy6anku Kasaxcran»; 30aoTast Mepasb EBpasuiickoil IIaTeHTHOM OpraHH3ariuu
(EAHO) uM. B.J1. BaunHNKOBa «3a BRIAQIOIHMICS BKAAA B Pa3BUTHE H300peTaTeAbCTBA U ITATEHTHOIO
AeAa>; MepAaab Munucrepcrsa octuriun Pecrry6anku Kasaxcran «20 Aet maTeHTHO# crcteMe Pecrry6au-
xu Kasaxcran»; Harpyausii sHak « OTamasnk oprasos roctunuu Pecry6anku Kasaxcran»; Harpyausiit
3Hak BepxoBroro Cyaa Pecrry6auku Kasaxcran «Yur Buit»; Harpyasstil 3Hak Musncrepcrsa 06paso-
BaHus ¥ Hayku Pecriy6amku Kasaxcran «FsiabiMaBL AaMbITyFa ciHipreH enberi ymin>; Mesaan «20 aer
KasTHOY>», «30 aer Magsut Narikbayev University>; Mepaap Mexaynapoaroit acconuanuu «AHTH-
KOHTP®AKT>» «3a 3acayru B 60pbbe ¢ KOHTpadaKTOM>.

ITo HameMy ray6oKoMy yOeXAEHMIO, BOCIUTAHHE AMYHOCTH HauMHaercsi B ceMbe. Ham xouercs
BBICKA3aTh CBOM CAOBA OAArOAAPHOCTH yBaXKaeMbIM poAUTeAsM ToAella 3a BOCIIUTAHME 3aMeYATEABHOTO
cera. Oter; — Kayasipos Epaen, 1929 r.p., cAyxampuii, >XeAe3HOAOPOXHHK craHnuu llerpomaBaoBck
IOxHO-Ypasbckoit sxeaesHo# poporu. Marp — Kayabiposa LHapGaH KaxenosHa, 1932 r.p., AOMOXO035H-
Ka. Maapmas cectpa — Caaranar EpaeHOBHA, yYHMTeAb PYCCKOTO SI3bIKA M AUTEPATYPBl, IPOXKHBAET B I.
Acrana. Maapmue 6parbsi: [n6apar Eppenosud, 1960 r.p., 6bIBIIMit pabOTHUK IIPOKYPATYPhI U CYAQ T.
IlerponasaoBcka u Barpaar Epaenosuy, 1964 r.p., 3akoHuna GakyabreT GH3BOCIUTAHHUS IIEAATOTHIECKOTO
uHCTUTYTa I. [leTpomaBaoBcka.

Toaem EpAeHOBIY TeIAO BCIIOMUHAET CBOUX POAUTeAer U AeTcTBO. OTell paHO OCTaACs 0e3 OTIia,
3areM IOTePsIA MaTh, OBIA CHPOTOI U C IOAPOCTKOBOTO BO3PACTA IOCTYIIHA B XKEAE3HOAOPOXKHOE YUHAU-
II1€, TIOAYYHA IIPOQECCHIO, CaM IIOCTPOHA AAS Ce05I AOM, B KOTOPOM IIPOXKHA BIIAOTh AO OKOHYAHISI IIKOABL.
Orerj 0ueHb MHOTO paboTaA, MAAO CIIAA HAU OTABIXAA, UTOOBI 00ECIIEUHTb AeTell, AATh UM AOCTOMHYIO
XKU3Hb U 00pasoBaHue; ObIA KOMMYHHICTOM; O0IeCTBEHHHUKOM; [IMCAA CTaThH B 00AaCcTHYIO razeTy. Ilepey,
neHcue# moay4ua 3Banue «Ilouérapi sxeaesnopopoxuuk CCCP>, B AeHb ero moXopoH Bce AOKOMOTH-
BbI CTaHIMU [eTponmaBAOBCK AAAM ITPOIJAABHBIN I'YAOK.

Marp BCIO CBOIO >KHM3HD HOCBSITHAQ ACTSIM, My>Xy U OAaromoayuuto cemprt. O4eHb MYApBIH U CIIpa-
BEAAMBBIF, KPUTHYHBIN U TPeOOBATEAbHBIN JeAOBeK! YdrAa MOPSAKY M OTBETCTBEHHOCTH BO BCEX ACAAX
U B XXU3HHU BOoOIje. XOPOIIO TOTOBHAQ, A€AAAQ IIPUITACHL HA 3UMY M YYHMAA HAC 9TOMY, BECTH XO3SHCTBO
U YMeTb AeAaTb BCE CBOMMH PYKaMHM, HAAEATbCS B 9TOM JKH3HM TOABKO Ha cebs. IToompsiaa Hac peTeit
3aHUMATbCS ciopToM. B aetcTBe 1 roHOCTH ToAemn 3aHMMAACS peXxTOBaHIEeM, ObIA YA€HOM COOPHOIT 00Aa-
CTH, BBIe3XaA Ha COPEBHOBAHM IIO PECITYOAUKE, PETYASIPHO XOAHA 3 Pa3a B HEAEAIO Ha TPEHHPOBKU. JTO
IIOTOM 3AOPOBO IIPUTOAUAOCD B XKH3HH, YKPEIIHAO €r0 3A0POBbe.
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HAYYHAA )KN3Hb

Brreyataennst ToAema 0 AeTCTBe: SIBASIICh CTApIIMM PeOEHKOM B CeMbe, sl BCIO XKH3HD 3a00THACS O
MAQAIINX cecTpe U Oparbsix. OTel; 1 MaTh MOCBATUAU HaM 4-M AETSIM BCIO CBOIO XKU3Hb U IIOKA3aAU 9TOT
HpHMep AIOOBH K ATSIM, CeMbe F CAMOOTBEPXKEHHOL PabOThI BO MM X XOPOLIEH XUSHI; YIUAU HAC TPYAY
U CTOMKOCTH K SKM3HEHHbBIM HEB3TOAAM; CKPOMHOCTH, aKKYPATHOCTH B ObITY U AeAax. PopnTeAn okasaau
Ha MeHs OTPOMHOE BAMSIHHE H IT0 CYTH A€A BCIO KM3HD SBASIOTCS IIPUMEPOM AASL MEHS.

A06uMO¥ raseToil MOEro AeTcTBa 6ObiAa, KpoMe «IIMOHEpCKOI IIpaBABI»>, ra3eTa KEAE3HOAOPOXK-
HUKOB «I'ypok>». Toabko morom s y3Haa, uro M. Vb u E. IleTpoB 6b1au KOppecIOHAEHTAMU ITOMH
razeTsl B 30-x ropax! MHe 9Ta rasera KazaAach O4eHb HHTEPECHOMN, 0COOEHHO AMTepaTypHbIE PacCKasbl
U KPOCCBOPABL. O CETOAHSIIHErO AHS Y MEHSI OCTAAOCh YyBCTBO CTaplIero 6para MO OTHOLIEHHIO K
MAQAIIIM cecTpe i Oparuike. ITepexxuBaio 3a MX IpOOAEMBI, CTAPAIOCh M IIOMOYb B Pa3HBIX XKU3HEHHBIX,
QUHAHCOBBIX U OBITOBBIX BOIIPOCAX.

Toaem EpaeHOBHY - 3aMeYaTeABHBIH OTell, K er0 AeTH ITOLIAY 1o ero cTomaM. Aoub JKanna — 1978
r.p., fopuct, Oxonunaa KasI['TOY.....marucTp npasa B 06AaCTH MEXAYHAPOAHOTO U TPAHCHAIIIOHAABHOTO
npasa, Hotapuyc PK, B HacTosmee Bpems npoxxusaer B T. Iukaro, CIIIA.

Crir JKanunb6ex — 1988 r.p, ropuct, Oxonuna Briciryro mkoay mpasa daiset, Kasaxcko-amepuxanckuit
yuusepcurer (r. Aamarsr), Bbityckauk Kaaudopuuiickoro ynusepcurera Can-Auero (MexayHapopHbIe
orHomenus). KapbepHsrit puraomar, corpyatuk [Tocoabcrsa Kasaxcrana B Beanko6puranum, r. AOHAOH.
Toaem EppeHOBHY npeKpacHbIil Aeaymika AAs BHyKa Kaiicapa u BHyuku Aiipuc.

B roa, 1o6uaes, 70-seTHs, X0TeAOCH ObI mOKeAaTh AoporoMy Toaemry EppeHOBHYY OTAHYHOIO 3A0-
POBBSI, CBEpIIEHYISI BCEX ITAQHOB U 3aAYMOK, YTOOBI OIAQ BO3MOXKHOCTD AOATHE OABIL OOIIATHCS U BMeCTe
paborars Ha 6AAro Ka3axCTaHCKOM IIPAaBOBOM HAYKH!

C robuaeem, poporoit Torem Eppenond!

Aast nuTupoBanus u 6ubanorpa¢uu: Mayaenos K.C., Mayaenoa B.H. OcHoBareAb HmaTeHTHON CHCTEMBI
Pecrry6auxu  Kasaxcran (70-aernemy ro6uaero A.fo.H., mpodeccopa T.E. Kayabiposa nocssmaercst) // Ilpaso u
rocypapcrso. N2 4(105),2024. — C. 90-94. DOL: 10.51634/2307-5201_2024_4 90

Marepuaa nocrynua B pepakuuzo 22.11.2024.
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ABTOPJIAPFA APHAJIFAH AKIAPAT

«KyKbIK 5KoHe MeMAEKeT> 5KyPHAABIHA OYPbIH XKapHUIAAHOAFaH FHIABIMU MAKaAaAap, XKa30aAap, KYKbIKTAaHYABIH dPTYPAI ca-
AQAAPBIHAAFHI 3ePTTeyAep HOTIDKeAepi TypaAbl xabapaaMasap (KAKCHIPAK CAABICTHIPMAABI-KYKBIKTBIK CUIIATTAFbL), 5KaHa FHIABIMU
3aH 6aCHIABIMAAPBIHA IIOAYAAD, MEMAEKET XKIHE KYKBIK MICEACAeP KOHIHACTT MAHBISABI FHIABIMI KOH(GEPEHIIISAAD TYPAAbI MAKa-
AAAAP KAOBIAAAHAABL

JKapusiraHy yIIiH yCBIHBIAQTBIH MaTePHAAAAP KeAeCi TaranTapra xayan 6epyi Tic:

1. MemAeKeT 5KoHe KYKbIK, CAAACBIHAQFBI KAHA ©3€KTi AKIIAPATTHI XoHe OYPBIH XapusaaHOaraH xoHe 6acKa 6acbIABIMAAD-
A4 JKapHsIAAyFa apHAAMAFaH Oipereil FRIABIMU 3€PTTEYACPAIH HOTHKeAEPIH KaAMTyFa THIC. ABTOP MaKAAaHBI XkdHe 6acka MaTe-
PHAAAAPABI YCHIHFAH Ke3Ae PEAAKIIMSIABIK KEHECKe OAAPABIH, XKAPUSIAAHFAH-KAPHSIAAHOAFAHBIH dAAe 0acKa GACHIABIMAAPFA YCBI-
HBIAFAH-YCHIHBIAMAFAHABIFBIH XabapAayFa MiHACTTI.

2. KP BFM raaanrapsisa caitkec (2016 sxbiarst 4 Haypbiaparst N2 13409 6yiipbik, €3repTyAep 5oHe TOABIKTHIPYAAPMeEH)
FhiAbIME MaKaAa — OYPBIH SKapUSAAHOAFAH JKOHE SKAHAABIFBI 6ap ABTOPABIK d3ipAeMeAEPAL, KOPBITHIHABIAAPADI, YCHIHBIMAAPADI
KAMTHTBIH; HEMece OPTAK TAKbIPBIIKA GAMAAHBICTBI GYpBIH >KAPUSAQHFAH FHIABIMU MAKAaAaAapAbl Kapayra apHaAra (okyiteai
IOAY) FBIABIMHU 3€PTTEYAIH, SKCIIEPUMEHTTIK HeMece TAAAAMAABIK KbI3METTIH ©3iHAIK TYKbIPBIMAAPBI MEH aPaAbIK HeMece TYTI-
KiAiKTi HOTIOKeAepiH GasHAQY. FbIABIME MaKaAaHBIH KYPBIABIMBI aTaybIHAH, AHHOTALMSIAQH, TYHIH CO3AEPAEH, HETI3Ii epexeAep-
AeH, KipicriepeH, MaTepHaAAAp MeH dAiCTepAeH, HITIKeAepAeH (MAKAAAHDIH Heriari 6eairi, 9aeTTe, 3-4 GoAIMHeH TYpaabl — pea.)
TAAKBIAAYAQH, KOPBITHIHABIAQH, KAPXKBIAQHABIPY TyPaAbl aKnaparTa (6ap 60AFaH XKarAaiiaa), Ae6ueTTep TisiMiHeH TypaabL >

3. Makaaaaap Ka3ak, OpbIC, aFBIAIITBIH TiAAePiHAC JKapHsAaHaAbl. MakaAaAap Ka3ak, OpbIC, aFbIALIBIH TiAAEPiHAE KapHAaHA-
AbL. MaxaAaHbIH 6aChIHAQ ABTOPABIH aThl — 5KOHI MeH Teri (MaKaAa ayAapMAIIbIChI GOAFAH 5KAFAAIIAQ AyAAPMALIIbI TYPAABI AKIIAPAT,
MaKaAQHBIH GipHelle aBTOPBIHBIH, XKAHbIHAA KOPPECIIOHACHT-ABTOP KOPCETIACAL), FPIABIMH ASPesKeci, FHIABIMH ATaFbl, AAyasbIMBbI,
kapeapacer, JKOO, aBTOpABIH XYMBIC OPHBI, KAAACHI, €Al, SACKTPOHADBIK MEKEHIKAMBI TYPAABI ©3T€ A€ AKIIAPAT OPHAAACTHIPBIAAADL
ABTOPADIH TeriHeH KeHiH MaKaAaHBIH aTaybl, OPBIC, KA3aK SKoHe aFbIALIBIH TIAAEPIHAET YIII aHHOTALIUS (KeMiHAe 5-8 ¥c1>1bec) (aB-
TOPAQPABIH TeTiH, aThI-KOHIH, 9p ABTOPABIH XYMBIC OPHBIH JX9HE MAKaAQ aTAybIH ayAQpa OTHIPHII). AHHOTALMSAQ TAKbIPBIITHIH
©3EKTIAIr, 3epTTey TAKbIPHIObI, SKYMBICTBIH MAKCATDI, dAICTEP], JKAHAABIFbI SKIHE MAKAAAHDIH, HETI3r1 TY>KBIPBIMAAPHI ALIBIAAABL OP
AHHOTAIUSIAAH KeiiH TricTi Tiaperi 10 Herisri ces.

4. A4 dopmarsiparer 10-16 6erren TyparsiH Makaaa Microsoft Word matinaix pepakropsinpa Times New Roman
mpudTiMeH Tepisyi kepek, oamremi 14, 6ip HHTepPBAaA APKBIABI XKIHE MAKAAAHBIH, GAPABIK KOKETT] KYPBHIABIMABIK dAeMeHTTepi 60-
Aybl Kepek (JKOFapbIAAFbl 2-TapMaKTb! KapaHpa). Keaemi 16 6eTTen acaTbiH Makasaaap 6ac pepakTOpMeH Keaicireai.

S. Aepexkesaepre ciaTeMeAep MaKaAaHBIH MOTiHiHAE TepT6¥prH.ITI)I JKaKIIapa 6epiAeAi 5K9He KaXKeT OOAFaH >Karaaiiaa
GerTi KopceTe OTBIPHIN, «IAebueT> Ti3iMiHAE KeATIpiAreH Aepekkesre THicTi GMOAHOrpadHsABIK CiATeMeHiH HOMIpi TypiHAe
pecimaeaeai, mbicaast: [9, 12-6er]. BipHelne pepexxes HoMipAepiH KepceTeTiH MITIHAIK ciATeMeAepae COHFbIAASL bip-6ipiHen
HYKTeAl yTipMeH 6©AiHeAl, MBICAADI: [7; 19, 6. 45; 37, B.201]. KeATipiAeTiH CTaTHCTHKAABIK ACPEKTEPAL, HOPMATUBTIK aKTiAepAl,
OHBIH illIHAE XaABIKAPAABIK JKOHE HIETEAAIK aKTiAepAl XKapHIAay KO3AepPiHe CiATeMeAep MiHAETTi 60ABIIT TabbIAAABL. MaKaAaHbBIH
COHBIHAA OCHI TAKBIPBIIT GOMBIHINA HETi3ri FHIABIMH, OHbIH illliHAE eH xaHa (TYIHYCKa TiAIHA® XKoHe AATHIH TPAHCAUTEPALUACHIHA]
6oaex) aaebuertep Tisimi episrer. «KyKpIK xoHe MeMAEKET> JKyPHAABIHBIH PEAAKIMACD! GipKaTap eApep GOMBIHIIA CAABICTHI-
PMaABI-KYKBIKTBIK MAaTePHAAABI IAFAAAAHYABL, GI3AIH XKYPHAAAAFBI CAOAKTAC TAKBIPHIITAP GOMBIHIIA KAPHSIAAHBIMAAPABI 3€PAE-
Aeyai (5KypHaA callTbIHAAFbI MYPAFATThI KAPAHDI3) 5KHE Ci3AIH KYMBICHIHBI3 YIIiH MaHAAABIAAPBIH dAe6HeTTep TisiMiHe eHrizyal
yebiraabt. YAK, TPHTU nemipaepi, aae6uertep Tisimi (Aapasurrik Toprinmen) xone eckeprrneaep TOCT caiikec pecimaeaepi.
HHTepHeT-pecypcTapra CiATeMe sKacay Ke3iHAE aBTOp, MOTIHHIH aTaybl, CailT/IIOPTAA, MATEPHAAABIH TOABIK 3A€KTPOHABIK MEKEH-
Kaiibl, OHDIH AIIBIAFAH KYHi KOpCeTiAeai.

6. MakaAaHbIH COHBIHAQ «MaKaAa OipiHImi per >KapusiAaHAABL, 6aCKA GACHIABIMAAPFA YCHIHBIAMAABI JKOHE YCHIHBIAMAHABI>
AereH xa36a 60AYBI KepeK, aBTOPADIH, (aBTOPAAPABIH) KYHI MEH KOABI Kofibiaaabl. MyHAa aBToOp (aBTOpAap) TypaAbl MaAiMeTTep
OPHAAACTBIPBIAAABI: TET1, ATHI XKIHE IKECIHiH, aTbhl, IAKTPOHABIK MEKEHIKAMBI, GafAaHBIC TeAeDOHAAPBL

7. MaKaAaHbIH 3AeKTPOHABIK HYCKACBL, aBTOPABIH, $poToCypeTi (AYpHICHI ACPeKTi eMec, KOPKEM CypeT) peAaKLHsFa OHAAH
YCBIHBIAAABL

Toasirbipa akmapar JKypHaa caitrsinpa (Ciareme: https://km.mnu.kz/ru/info).

Pepakiiys MeKeH>Kaibl XoHe OalAaHbIC AepexTepi:
010000, Kazakcran Pecrry6ankacer, AcTaHa K.
Magsut Narikbayev University, Kopraaxsis Tac xoasr, 8.
Tea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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WHOOPMALWA ANA ABTOPOB

B sxypHaa «ITpaBo u rocyAapcTBO> IPHHUMAIOTCS PaHee Heolly OANKOBAHHbIe HayYHbIe CTAThH, 3AMETKH, COOOLIEHNUS O pe-
3yABTATaX UCCAEAOBAHHIT B PA3ANMHBIX 06AACTSX FOPUCIPYACHLIUH (5KeAATeAbHO CPAaBHIETABHO-TIPABOBOIO XapaKTepa), pelieHsnu
Ha HOBbIe HAY4HbIe IOPUANUECKHE H3AAHMS, CTAThH O 3HAYMMBIX HAyYHBIX KOHPEPEHIHSX 110 IIPOGAEMAM FOCYAAPCTBA H IIPABa.

HpeACTaBAeHHhIe AASL OILY! GAMKOBaHHS MaTE€pPHAABI AOASKHBI OTBE€YATD CACAYIOIIHM Tpeﬁonammm:

1. CoaepsKaTh HOBYIO AKTYaAbHYIO HHPOPMALHMIO B 0OAACTH IOCYAAPCTBA U IIPABA U PE3YABTATHI OPUTHHAABHBIX HAYYHBIX
HCCAeAOBAHHI, PaHee HeOITyOAMKOBAHHDIX M He NMPEAHA3HAYEHHBIX AAS ITyOAMKAIMN B APYTHX H3AAHUSIX. ABTOp 00s13aH c006-
IIUTh PEAKOAAETHH [IPU PEACTABACHHHU CTAThH M ADYTHX MAT€PUAAOB — OBIAM AM OHH OITyOAMKOBAHbBI HAU IIPEACTABACHDI B HHbIE
M3AQHHS.

2. B coorserctsun ¢ tpe6osannsvu MOH PK (mpukas ot 4 mapra 2016 1. N2 13409 ¢ mocAeAyIOMIMI H3MeHEHUAMH 1
AomoAHeHusMH) «HaydHast cTaTbs — M3AOKeHHe COGCTBEHHBIX BBIBOAOB U IPOMEXKYTOYHBIX HAH OKOHYATEABHBIX Pe3YABTATOB
Hay4YHOTO HCCACAOBAHMS, IKCIIEPUMEHTAABHO HAY AHAAHTHYECKOM ACSTEABHOCTH, COAEpXKalljee aBTOPCKHE Pa3spabOoTKHL, BbIBO-
Abl, PEKOMEHAQIJHH paHee He OITyOAMKOBAHHbIE X 00AAAAIOIINE HOBH3HON; HAH IIOCBSI[eHHOE PACCMOTPEHHIO PaHee OIyOANKO-
BaHHBIX HAyYHBIX CTaTell, CBA3aHHDIX 061meit TeMoit (cHcTeMaTnaeckuit 0630p). CTpyKTypa HaydHOM CTAaThH BKAIOYAET Ha3BaHUe,
QHHOTALUH, KAIOYEBble CAOBA, OCHOBHBIE [I0AOYKEHILS, BBEACHIE, MATEPHAABL M METOADL, Pe3yABTATHI (OCHOBHAS YaCTh CTATbH, KaK
TIPaBHAO, U3 3-X — 4-X IOAPA3AEAOB — peA.), 06CYKACHHE, 3aKAIOUeHHe, HHYOPMALMIO O GHHAHCHPOBAHHHY (IIPU HAAMYHM), CTIU-
COK AMTEPaTypPhI>.

3. Crarby 1y GAMKYIOTCS HA KA3aXCKOM, PYCCKOM, QaHTAMICKOM 3bIKaX. B HauaAe CTaThbyl IOMEN[AIOTCS] HHULJMAABL i paAMHUAHS
aBTOpa (IIpU HAAMMUY IIEPEBOAINKA CTATBH — TAKKe MHPOPMALIKS O IepeBOAUNKE, IPU HECKOABKIX ABTOPAX CTAThH YKa3bIBAeTCS!
aBTOP-KOPPECIIOHACHT), yueHas CTeleHb, y1eHOe 3BaHHe, AOAKHOCTb, KadeApa, By, MHAs MHPOPMALIHS O MecTe pabOTbI aBTOPa,
rOpOA, CTPaHa, 3AeKTPOHHDIi1 appec. [Tocae pamuAmMM aBTOpa — Ha3BaHHe CTATbU, TPU AHHOTALUK (He MeHee S-8 IIPeAAOSKEHHIT)
Ha PYCCKOM, Ka3aXCKOM M QHTAMICKOM s3bIKax (C IepeBoAOM $paMHAMH, HHUIIMAAOB aBTOPOB, MeCTa PabOTBI KaKAOTO aBTOpa U
HA3BAHWU CTAThH). B aHHOTAIMH PAaCKPBIBAIOTCS AKTYAABHOCTD TeMBI, IIPEAMET UCCAEAOBAHIS, LIeAb PAGOTHL, METOABL HOBH3HA U
OCHOBHbIE BbIBOABI cTaThu. ITocae kaxAo# aHHOTaruK — 10 KAIOUEBBIX CAOB Ha COOTBETCTBYIOIIEM SA3bIKE.

4. Crarps o6seMom 10-16 crpanur popmara A4 poaxkHa GbITh HabpaHa B TEKCTOBOM pepakTope Microsoft Word mpudrom
Times New Roman, pasmepom 14, 4epes oAUH HHTepBaA H UMETb BCe HEOOXOAMMble CTPYKTYPHBbIE JAeMEHTbI CTaTby (CM. BbllIe
mynkr 2). Crarbu 06beMoM 60aee 16 CTPaHHL] COTAACOBBIBAIOTCS C TAABHBIM PEAAKTOPOM.

S. OTCHIAKM HA MCTOYHUKH AQIOTCSL B TEKCTE CTATbU B KBAAPATHBIX CKOOKAX U OPOPMASIIOTCS B BUAE HOMEPA COOTBETCTBY-
fomet 6uOAHOrpadIIecKoil CCHIAKM Ha UCTOYHHK, IPUBEACHHOM B CIINCKe «/\UTeparypa>, C yKa3aHHeM IPH HeOOXOAUMOCTH
cTpanunpl, Hanpumep: [9, c. 12]. B TeKCTOBBIX CChIAKAX, COACPIKALIMX yKA3AHUE HA HECKOABKO HOMEPOB HCTOYHHKOB, TOCAEA-
HHe OTAGASIIOTCS APYT OT APYTa TOUKOM C 3amsToil, Hanpumep: [7; 19, c. 4S5; 37, p. 201]. O6s13aTeABHDI CCHIAKU HAa HCTOYHHKH
OITyOAMKOBAHHUS IIPHBOAMMBIX CTATHCTHYECKHIX AQHHBIX, HOPMATHUBHBIX AKTOB, B TOM YHCAE MEKAYHAPOAHDIX ¥ 3apyOeKHbIX. B
KOHI|e CTaTbU AQeTCSL CIIUCOK AHTEPATYPhl — OCHOBHOIL HAyYHOI1 10 AAHHOI TeMe, B TOM YHCAe HOBelimeit (Ha s3bIke OPUIHHAA]
H OTAGABHO B AATHHCKOI1 TpaHcauTepanun). Pepakius sxypHasa «IIpaBo U rOCyAQpPCTBO>» PEKOMEHAYeT HCIIOAb3OBATh CPABHHU-
TEABHO-TIPABOBOI1 MAaTepHaA 10 PSAY CTPAH, U3YMUTD ITyOAMKALMY 10 CMeXKHBIM TeMaM B HaleM >kypHaAe (CM. apXuB Ha caifTe
XKYPHAAQ) U BKAIOUHTb IIOAE3HbIE U3 HUX AAs Bamreit pa6oTsi B crncok auteparypst. Homepa YAK, TPHTU, ciucox AutepaTyph
(B ardasurHOM HOpsIAKe) U pUMedanus odpopmasiorcs B coorsercTsuu ¢ ['OCTom. [TpH cchlAKaX Ha MHTepHET-PeCcypChl yKasbl-
BAeTCs aBTOP, HA3BAHHE TEKCTA, CAIT/TIOPTAA, IIOAHBIN SAEKTPOHHBIN AAPEC MAaTEPHAAA, AATA €TO OTKPBITHUSL.

6. B xOHIje CTaTbit AOAKHA OBITH 3AIUCh: «CTAThsl ITyOAMKYETCs BIIepBble, He IPEACTABASIAACH U He OyAeT IIPEACTABACHA B
APYTHe M3AQHHS>», CTABUTCS AQTA H MOAIIHCh aBTopa (aBTOpoB). 3aech e MOMeIjaloTCst cBeaeHHs 06 aBTope (aBTopax): damu-
AMS, MM M OTYECTBO IIOAHOCTBIO, SACKTPOHHBIH aApPeC, KOHTAKTHbIE TeAe(OHBL

7. B pepaKIHIO IPEACTABASIOTCS OHAAIH: SAEKTPOHHAS BEPCHS CTaTbH, GOTO aBTOPa (KeAATEABHO — XyAOXKeCTBEHHDII, He
AOKYMEHTaAbHBII [IOPTPeT).

Boaee noppo6Has unpopmanus Ha caitre xypHaaa (Cu.: https://km.mnu.kz/ru/info).

AApec 1 KOHTAKTHbIE AAHHBIE PEAAKIIHH:
010000, r. AcTana, mocce Kopraaxors, 8,
Magsut Narikbayev University,
rea.: 8 (7172) 70 30 07
www.km.mnu.kz e-mail: pravoigos@kazguu.kz
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